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EDWARD CHARLES WINDSOR, or Harvacr, md 
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JOHN GARDNER, oy Wurrrox, Esd. 


MOSES LUTHER, or ALL STzETTON, Es. 
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THOMAS BEDDOES, or CEE Loxevilte, Esa. 

THOMAS PARDOE, or MippLEToON ScrIVEN, ESQ, 
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N. B. The like jury was taken, by conſent, in the cauſe againlt 
Mr. John Monk. 


THE FOLLOWING WERE SUBSTANTIALLY 


THE ISSUES TO BE TRIED. 


Whether the mayor and citizens of Cheſter are a body corpo- 
rate by preſcription ? 


2, Whe:her Charles the Second, by the charter of the 37th of his 
reign, did really grant? 

z. Whether that charter was accepted as to the cleQion of aldermen ? 

4. Whether the perſons appointed aldermen under it, did ad as ſuch ? 


| 5 Whether the mayor, aldermen, and common-council, have a/ed 


to ele? according to this charter ? 
6, 7, ard 8. Relate to the qualification and ele dl ion of the defendant 
do the cflice of alderman, 
9. Whether the-charter of 37th Charles II. was accepted as.to all 
matters contained both in the plea and replication ? 


10. Whether the order of amoval in the time of James II. was duly 
ſignified ? 


11. Whether the charter of reſtoration of James II. was accepted ? 


12, Whether the charters of Henry VII, and Elizabeth, Mill remain 
in force ? | 
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Manley opened the pleadings. 
Ma. BEARCROFT. 
May it pleaſe your Lordſhip ay þ 
Gentlemen of the jury, FT 


from the nature of theſe particular proceedings, it is incumbent 
to begin. | 

| — Þ this proſecution is in the name of the King, 
calling upon the defendant Mr. Thomas Amery, to ſet forth 
his title to the office of alderman of Cheſter ; which office he 
exerciſes, and which he claims a right to exerciſe of courſe, — 
The proceeding on the part of the proſecution is merely, 
calling upon him to ſtate and to prove to the ſatisfation of a 
court and jury, a complete and legal title to that office of 
alderman. 

Gentlemen, I cannot help lamenting, what I have had per- 
petual occaſion to feel as counſel for defendants in theſe caſes, 
that after it has been determined over and over again by the 
court of King's-bench, (which is the only juriſdiction upon 
ſuch a ſubje&) that it ſhould be treated as a mere queſtion of 
civil right, that yet in truth the form of the proceeding—aye, 
and ſome of the ſubſtance of it too—is carried on with the 
exertion of ſome of the hardeſt + ar” of prerogative, In a 
diſpute between ſubject and ſubje 

points upon which they differ, and in the courſe of the plead- 
ings and preparations, before they come to decide the queſtions 
in diſpute between them by a jury, neither has any advantage 
over the other, I can't help complaining that upon the preſent 
occaſion, thoſe who would be underſtood to be eſtabliſhing 
popular rights and popular privileges, have made uſe of the 
regal prerogative, in a way that I conſeſs never occur'd 
to me in my little. experience—TI don't mean to ſay, 
that it has not been uſual, in proſecutions of this ſort, 
to cut into ſlices every part of the defendant's defence, and to 
do what the King may, but what no ſubje& can, to put the 
deſendant to prove every part - it, and if he ſhould make a 


— ſlip, 


— 


The court having direfted that the defendants ſhould begin, Mr. 


OU will favor me in this cauſe as counſel for the de-. 
fendant, upon whom, contrary to the general cuſtom, 


„they meet upon certain 


1 


flip, and fail in any one part, it will be againſt him, and he 


in of that 

f hole coſts to pay I ſhall not complain of that, 
os 9 is ſanctiſied by a kind of cuſtom e | do 
a> here, that the prerogative, that the name of r e ae 
Many ied farther than uſual, (that is to ſay) that t _—_ p 
4 nd: t is pinn'd down to put his defence upon ſome ſingle 
— — if — ſhould be a doubt in the mind of thoſe = 

7470 4 him in point of law, they muſt at their peril _ the 
. = 4 of their defence amidſt ſo many doubts - yet = the part 
of th roſecution, this popular proſecutor exerciſes - e * 
— . ſaying, I don't know _— my own caſe 2 — 
— As proſecution, I will exerciſe the r 0 


crown, and J will put my caſe in four or five different * 4 | 


| 9 he defen- 
| ; taking that great advantage over the 
— 1 — — hat the an | roms uy 
ink ay take notice of it, by and by, at 8, 
9 ar a they ſtand up ſor the privileges of the people, 
they ſo abuſe the prerogative of the crown againſt one o 
defendant is. | 
— [ am afraid that we ſhall conſume a _ _ 
f time in the trial of this cauſe; and thetefore l would wiſh 
i the outſet, to ſave as much as I can; and my obje — 
be to give you an outline of the cauſe; and to give you = 
general idea of the ſort of 3 _ you = * - 7 a. 
he c. s on in proof, we will take care to ; bo 
— ien bend; 1 to 8 n iN 
ö take upon me (if I could do it) to | 
is eg ns the beginning to the end, and all. the — 
minute circumſtances of proof, that bear upon the ſeveral queſ- 


tions, or iſſues, which you are to decide upon, I am afraid it 
55 
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Ge I can in a very few words te al, 

W between the parties the forms, in = 

is to be got at, by your deciſion of no leſs than twelve que ions, 
which we call iſſues, are the reſult of that general queſtion; 

| queſtion is this 
pos of the defendant, we contend, that the con- 


lextion of 
itution of the city of Cheſter, with reſpect to the elexti 
"7 on and the election of common council, is, that alder- 


men, and common councilmen, ſhall be choſen by that which 


. 0 3 . . body, 
the city of Cheſter, by the name of the ſelect 
. ol body is compoſed of the mayor, the. 9 
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1 will Rate to you that which is ſo notorious a truth, and 
which the gentlemen on the other ſide cannot diſpute, that 
when J have ſtated it, there is not one of you who will not 
immediately feel, that this cauſe ought not to have been 
brought here. I ſtate to you, that time out of mind, the uſage 
has conſtantly been to elect aldermen, and to elect common 
council men, in the way that the defendant contends, that 
is, by the ſelect body, the mayor, aldermen, and common 

council, 3; ; 
l am not ſtanding up, though I ſhould feel myſelf upon 
firm ground indeed if I did, to maintain a uſage of 20, of 
30, of 40, or of 50 years—l am not — up to maintain 
uümply a uſage of upwards of a century, but I ſtand up to main- 
tain a wrniform uſage—for I have a right to ſay ſo with a little 
exception, which I ſhall ſtate by and by, which ſcarce intitles 
any body to quarrel with me for that word wniform—l ſay a 
uniform uſage as far back as the hiſtory of this corporation 
founded in books, or even tradition, can poſſibly carry the 
enquiry—l1 ſay, with a flight exception, which has no effect 
againſt ſuch a length of uſage, as I have ſtated—I mean that 
in the year 1692, or thereabouts, during the mayoralty of a 
very popular gentleman (a Mr. Whitley) he did attempt for 
three or four years, to introduce the election of theſe officers, 
aldermen and common council-men, by the freemen at large.— 
From that time, about 1695 or 1696, to the preſent, the con- 
ſtant uſage, without exception, has been agreeable to the conſtant 
ulage, previous to that time, ſo that there was nothing but a 
tumultuous interruption of the cuſtom, for three or four, years. 
— The corporation then divided. —A great number of them 
proteſted againſt it. "I here was a majority for it—from that 
time to this, they have either totally deſerted it, or whenever 
they thought proper (for at certain times they think it proper) 
contended for it. It is convenient for the purpoſe of certain 
perſons to do it, — They have conſtantly been beat, as un- 
doubtedly they will be to day, but at what time of day, I am 
ſorry I am not able togell, for I fear it will take up many hours. 
You have heard of late, and poſſibly ſome of you may have 
heard, that in former days there have been violent conteſts - 
upon the choice of members of parliament for Cheſter ; when- 
ever the votes run pretty near, then it is that ſomebody or other 
is ſtruck with a violent fit of patriotiſm; he begins to think 
it is of infinite conſequence to the public, that the rights of the 
pcople at large, and of the freemen at large, ſhould be pre- 
leryed=—that hitherto they have been over-whelmed il- © 
legally by tyranny and * ſway—theſe kind of phraſea 
2 | ute 


n 

are very current in the ſtreets of Cheſter - ſometimes in the par. 
Jours there, I believe; and to be ſure there are men to be found, 
who will try what they can do for their fellow-citizens—not at 
all thinking of themſelves, nodoubt; but itis alittle unfortunate, 
and one cannot kelp obſerving it, that theſe notions never get 
into their heads when there is a great majority of freemen one 
way, but when they come to run a little cloſer, neck and nec 

ſomebody thinks that the horſe that is but a little behind, may 
win, and they are very apt to mount him—that is the hiſtory 
of the preſent enquiry—once in about fifty years—fifty years 
ago, I think the laſt trial was, it was decided againſt them— 
the particular circumſtances of the caſe, and the little ground 
they have to go upon, is totally loſt in the courſe of 50 years— 
then ſomebody young enough, and violent enough, to think they 
have got hold of a good thing, may be found out, in order to 


venture a very conſiderable expence upon the experiment— — 


That is, I believe, the cauſe why you are troubled at all with 
this queſtion to day. | ; 1 
I will now ſtate, in the beſt manner I can, fo much as J 
think will enable you to underſtand what the nature of the 
Enquiry is. | i EE. 
"ſhalt avoid, becauſe it would be a loſs of time, to ſtate to 


you every charter which has been granted to. this very ancient 


and undoubtedly once preſcriptive corporation. 

Gentlemen, all of you know that this county of Cheſter and 
the city was —— as a county palatine, with regal rights, 
in William the Conqueror's time, to the famous Hugh Lupus 
From that time down to the time of Henry the Third (King of 
England, to diſtinguiſh him from the Earl of Cheſter) all 
grants—almoſt—not intirely, (for there were ſome royal grants 
during that time) were by the Counts palatine, the Earls of 
Cheſter—In the time of Henry III. that was united to the 
crown, 'and from that time to the preſent, it has been the pro- 
perty of the crown.—PFor certain reaſons, the officers of the 


county palatine of Cheſter are preſerved ; but however the King 


has exerciſed his dominion over it under the preat ſeal, and 
treated it in that reſpect as his property, as — it is 
united to the crown, and not as the Duchy of Lancaſter is, kept 
ſeparate by a variety of acts of parliament, You will «ſee the 
application of this. obſervation by and by. 

The charters, the conſideration of which you will be troubled 
with, and with which I mean to bring you now acquainted, 
ſo far as will anſwer the purpoſe of underſtanding the cauſe, 
are the charters of the 21ſt of Henry VII. the charter of the 
10th of Queen Elizabeth, confirming that charter, a charter of 
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37th Charles IT. and a charter dated the 26th of October, the 
zth of James the Second, I thiok that theſe are all the charters 
with which. it will be neceſſary you ſhould be acquainted, or 
pay any attention to.— If there be any others, my learned friend 
will introduce them on his ſide, My ſtiend ſeems to aſſent to 
my propofition—at this moment we certainly both mean the 
ſame thing, which is, to bring you to under nd what we are 

oing about, 233 | | 
That charter of Henry VII. is a confirmatory charter of 
ſeveral others; but it does likewiſe give ſome particular direc- 
tions—one direction it will be material for you to bear in your 
memory—that is, that the election of aldermen ſhall be annual. (a)— 
That charter, with reſpect to the annual choice of aldermen, 
moſt undoubtedly never was accepted ; for I defy them to ſhew 
an inſtance after that, except in the year 1692, which I alluded to 
before, and two or three years after, in the time of Whitley, 
that ever that was boned believe even in his time, that 
the election of aldermen was annual, —ſo that I am ſtating to 
ou, that notwithſtanding the direction of the charter of Henry 
VII. with reſpect to the choice of aldermen, which is the mat- 
ter now in queſtion, that never was purſued—and once for all, 
I take the liberty, ſubject to my Lord's correction, to ſtate this 
piece of corporation law to you, which is perfectly underſtood 
and acceded to conſtantly in Weſtminſter- hall, and particularly 
in the court of King's-bench, where only theſe queſtions can 
occur in Weſtminſter-hall—they can after wards go to the Houſe 
of Lords, but in no other court can they occur,—that is, that 
wherever there is a charter of creation—a maiden charter as it 
is called—in ſtill plainer Engliſh, the firſt charter, which is 
granted to any ſet of people who are not a corporation at the 
time, creating and forming them into a corporation by the 
power and prerogative of the crown—that wherever there is 
ſuch an original charter, if it is accepted at all by the objects 
of it, it muſt be accepted intirely and in every circumſtance, 
1 obſerve the gentlemen ſeem to like that poſition, and it is not 
a new diſcovery, becauſe I ſaw upon the face of the pleadings 
that they themſelves mean to maintain that propoſition l am 
very glad, therefore, becauſe it is certainly uſeful, when there is 
any diſpute, to have certain ſundamental principles upon which 
we agree, You will, gentlemen, remember what I am ſtating, 
and don't let me be ſuppoſed to ſay more than I mean, that an 
acceptance of an original creating maiden charter, or by what- 
cver name it ſhall be deſcribed, muſt be in tete in all its cir- 
cumſtances—not ſo in reſpe& to a ſubſequent charter offered by 
the crown, becauſe a ſubſequent charter may be accepted by 
| | | the 

{«) And alſo of common council, : 


- 


ES: - 
the then exiſting corporation in part, ne Je Bag and rejeding 


the other part if they pleaſe.— That poſition is laid down in a 
caſe which was much diſcuſſed in the court of King's-bench, and 
much looked to by the whole profeſſion, and great part of the 
world at the time, in the famous diſpute between the preſeat 
Lord Hardwicke and Lord Sandwich, touching the office of 
| high-ſteward of the univerſity of Cambridge. (a) It was there a 
ground of the determination of the court, that a confirmatory 
charter of any kind might be accepted in part, and refuſed in part, 
Whether it was ſo or no, will be a queſtion of fact to determine, 
according to the conformity which has or has not been to the ſeve- 
ral circumſtances in the ſecond charter. You. will ſec by and by 
why it is I wiſh to impreſs you with theſe two points of law, 
/ $0 hath I ſtated to you a charter of Henry VII. which 
is a confirmatory charter, and which they might accept or refule 


in part, whereby the election is directed to be annual; in that 


inſtance we contend it has never been complied with. _ 
Of the charter of Elizabeth I nced not ſtate ons article to 
you, as it ſeems to me, becauſe it is merely a confirmatory charter, 


I am now to ſtate to you a very important piece of hiſtory . 


of this corporation, as it certainly was a very important piece 
of public hiſtory, I mean the proceedings by quo warranto, 
in the latter end of the reign of Charles II.—It is a moſt un- 
doubted and acknowledged matter of law, that all perſons, 
who exerciſc the privileges of a corporation, are the creatures 
of the crown, created by the charter of the crown, and if 


they don't conform to the purpoſes of their original creation—. 
if they are guilty of negleas—of omiſſions—of variances 


from the original charter of creation—in that caſe they cer- 
tainly do forteit their charter: Upon that ground it is perfeRly 
true, and I am ready to concede it to my learned friend, who 
may make what uſe of it he pleaſes, - that there were proceed- 
ings per/2etly legal, though exceedingly imprudent, in the latter 
end of Charles the IId's, reign, the writ of quo warranto ſuffi- 
ciently proves which writ we have not ſeen in our time, and! 
dare ſay we never ſhall, for this is but a proceeding by an in- 
formation under an act of parliament, (5) in the nature of it. 
A writ of quo warranto iſſued to the city of London, the 
city of Cheſter, and a great many corporations. The city of 
Cheſter were conſcious, as almoſt all corporations were, of 
a thouſand faults, —omiſſions, and neglects, which, in point 
of law, moſt undoubtedly would forfeit their charter. This 
writ of quo warranto to the city of Cheſter iſſued, in the 
35th and 36th year of the reign of Charles II. a year and 
a half before his death, The corporation called an aſſembly 
| . ; together, 
(a) King v. Vice Chancellor of Camb, 3 Bur, ; 


age 1647. 
(5) gih Aune, chap, 20, Page 1047 
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E #7 | | 
together, of thoſe who were the governing part of it, the mayor, 
aldermen, and the common council ; and they determined, 
and determined very wiſely, as it ſeems to me, not to enter 
an appearance to that writ, but to ſuffer judgment by de- 
fault. They were conſcious it was impoſſible to defend them- 
ſelves, as I believe now, if the writ was to iſſue, hardly any 
corporation in England, except that, which has the advantage 
of being fortified by acts of parliament, (I mean the city of 
London) would be able to defend themſelves—they knew they 
muſt fall, after a great expence and trouble, therefore no ap- 
pearance was entered. It is enough to ftate, that there was no 

appearance, and that there was judgment by default, as it is 
h called. Afterwards there was final judgment as it is 
" | called—the language of which judgment and the effect of 


= it, no lawyer will, I believe, diſpute to be this—that there was 
. an end of all their franchiſes and privileges that the corporation 
A was nullified, and diſſolved, and ceaſed to exiſt. I take the liberty 
”= again to ſtate that, as the reſult, in point of law, of that 
5 judgment, which I need not prove here, becauſe it is admitted 


upon the record. In that year, in the language of lawyers 
1 called the 35th and 36th of Charles. II.—ſix or eight months, 


wa I think before his death, there was that judgment, by which 
m I ſtate (ſubje& to my Lord's direction to you)—that there was 
* a total end of the corporation of Cheſter there was no 
Fr mayor, alderman, nor freeman there was not a corporation 
if or a corporator exiſtinz—the writ of ſeizure of the liberties 
—, WT: 14 franchiſes iſſued. Whether it did or no does not ſignify a 
<< W:cthing—the effect of the judgment is what I tell you, and 
w the corporation of Cheſter was no more, | 
wy Gentlemen, if I ſeem to have repeated this two or three 
ho times, I do it that you may perfectly remember it, becauſe 
ed- you will find this is a main point in the cauſe, I ſay, therefore, 
et that the perſons who had been aldermen, common council men, 
f. and ſo forth, were reduced to the ſituation of mere private 
41 perſons, They held the general name of citizens of Cheſter. 
in- nhabitants of Cheſter they moſt undoubtedly were. - 
© In that ſituation, in the common — of things, it was 
the nly in the power of the crown, to incorporate them anew. 
ol Accordingly you will find in the 37th year of the reign of 
, of -harles II.—two days only before his dou (which we all 
Ant Know was ſudden) a charter under the great ſeal was granted 
his o the citizens and inhabitants of Cheſter, creating them anew a 
the orporation, giving a great many proviſions, creating a great 
wy any officers, conferring ſeveral important and valuable gifts 


MM privileges, and with reſpect to this right of election of 
| aldermen, 
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aldermen, this charter conforms itſelf to the ancient uſage, for (I 
directing the aldermen to be choſen by the mayor, aldermen, to-da 
and common council (the ſelect body) not doing what ſome. unleſs ; 
times was done by charters of that time, materially altering to it in 
the conſtitution, but preſerving it, or rather creating it afreſh the doc 
after it was dead and gone, With reſpect to the election cf for it h; 
aldermen, 1 ſtate it to be ſo, without the leaſt apprehenſion am acqt 
of . contradiction. 7 In ar 
One conſiderable point between us, and indeed the moſt words o 
conſiderable, will be, that iſſue which is joined by the parties, of the c 
« ether cr no this charter of the 35th Charles II. was accepted almoſt er 
in toto. | | I ate t 
I have ſtated the law, that a chatter of creation cannot be ration ( 
taken by parts, it muſt be taken in the whole, and in all its courts, 
parts—Y ou cannot ſay I will accept this only I don't like the Nothing 
other will reject it—lI maintain, and it is neceſſary for the together 
| defendant to maintain, that this charter was atcepted, in tl, and the 
whole, _ 8 did but 
Gentlemen, I wiſh you to favour me with your attention Gentl 
here, becauſe, ſubject to my Lord's correction, I ſhall ſay : forty tin 
word or two concerning my notion of acceptance. The at. charter, 
ceptance of a charter I take to be a fact an exertion of the whole, by 
will of thoſe who have a right to chooſe at the time of the whole, 
granting of the charter, and the tender of it to the objects of the I ay i 
charter—who were they here ?—the inhabitants of the city ol the whole: 
_ Cheſter, nothing elſe, c:tizens of Cheſter, inaſmuch as they te. it is pollil 
tained that name, not meaning to expreſs the idea of corporators, variations 
It is competent, and I know there are caſes which have decided you pleaſ 
(if it were material to look into them) where a tender of: queſtion | 
charter of incorporation is made, for the inhabitants of a cit;, WWrime of th 
town, or ville, to aſſemble together, and the majority wil under int; 
decide whether they ſhall accept of the charter or no—but the accept 
when once it is accepted, it is accepted for the whole, there creation, 
can't be a partial acceptance—if they take it at all, they mul erſons, | 
take the while, | (zentle 
There are many inſtances in many corporations, whoſe al. Ve know 
ſairs I have happened to ſee in the trial of cauſes, where th: econd, e 
moſt deciſive evidence can be given, of the act of acceptanc WiWporations- 
Sometimes there is a petition aſking exactly what that chatte roclamat 
gives to them. Sometimes they have even gone to the King mory, he 
palace to receive it. Sometimes there is an act of aſſembly, gain. A 
which it appcars upon the books, that they have actually ac. parations 1 
 Cepted it, but for the moſt part there can be no other evidence, ry, he im 
than their conforming to the terms of the charter, in ſome o everal co 


the principal articles, for if the doctrine was to be conten4«s n end to 
A tot . 


8 

for (I don't know, nor much care, whether we ſhall hear it 
to-day or no) that there never was an acceptance of a charter 
unleſs at the time it can be proved that there was a conformi 
to it in gvery one particular, it will make wild work indeed with 
the doctrine of corporations, and with corporations themſelves, 
for it hardly eyer can be proved in any inftance, with which L 
am acquainted, that they have ſo conformed, 

In arder to prove our acceptance of this charter, in two 
words our caſe will ſtand thus—1 ſhall prove that from the time 
of the charter they acted as a corporation—they received it in 
alme/1 every point, though it conſiſts of a great number. And 
I ſtate this cogent and deciſive anſwer, — they acted as a corpo- 
ration (mayor, aldermen, and common council) they held 
courts, and did every thing that was granted by the charter— 
Nothing of this ſort could they A do for four years 
together (for ſuch was the period between the 37th Charles II. 
and the 4th of James II.)—they could do none of the acts they 
did but by virtue of the charter of the 37th of Charles II. 


ion Gentlemen, I undertake to prove by a body of evidence, 
ay a Wi forty times as much as can be wanted, that they accepted this 
a- charter, and if it was accepted at all, it was accepted in the 


the _ becauſe the acceptance of a part, is the acceptance of the 
the whale, . h 1 | 
f the 1 fay it again, the acceptance of a part is the acceptance of 
the whole—and if they varied from it in any inſtances (which 
it is pothble that for a ſubſequent - time they might do) theſe 
variations are jrregularities—they ate grounds of forfeiture if 
you pleaſe, but they go nothing to the queſtion, which is the 
queſtion in iſſue between the parties. Was it accepted at the 


city, time of the grant ?—[ ſay for three or four years it was ated 
7 will under intirely—Nay it is clear they could not act at all, but by 
bu the acceptance of this charter, and this muſt be the charter of 


creation, for they were gone as citizens, and become private 
erſons, by the judgment I ſtated to you previous to that time. 
(zentlemen, we know the hiſtory of the times, which followed. 


oe af We know the variations in the mind and councils of James the 
re th econd, during the laſt year of his reign, with reſpect to cor- 
ptance Wor ations —ſometimes he publiſhed very gracious manifeſts and 
hatte roclamations upon the ſubject According to my general me- 


King 
ly, bf 
Ily ac. 
idence, 
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tended 

tot 


mory, he was once or twice upon the eve of drawing them in 
gam. At laſt, however, upon his being certain that the pre- 
parations in Holland were directed for an invaſion of this coun- 
ry, he immediately iſſues a great number of charters to the 
everal corporations, endeavoring to ſoothe them, and to put 
in end to the diſputes which had been upon theſe ſubjects, in 

| | e former 
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former times, — he therefore certainly did, in the 4th year of 
his reign, upon the 26th of October, grant another charter to 
this corporation, then exiſting as a corporation (you ſee as [ 
have ſtated, for: the reaſons that I have mention ) under the 
37th of Charles the Second, —the ' purport of which charter 
was, a releaſe and pardon of the judgment, which disfranchiſed 
the corporation, —a reſtoration of them to what they were at 
that time, and to their ancient laws and uſage, 

I fee by the pleadings introduced on the part of the proſecutor 
of this information, that they mean to contend, that that char. 


ter of the 4th James II. was accepted in toto,—1n every part, They 


mean to conſider that as having the operation to go back to the 
time of the judgment. They mean to contend, that the charter 
of the 37th Charles II. was a nullity, and that by the operation 
of the charter of the 4th James II. that rent (if I may ſo call it) 
which had been made in the corporation, by the judgment diſ- 
ſolving it, was knit and ſewed together, and that things were 
put into a ſituation juſt as if that had never happened. I agree, 
that if there had been no intervening charter, it might have 
been ſo, — but there was an intervening charter, the charter of 
the 37th Charles II. a charter of creation, making them a cor· 
poration; it was competent to them, therefore, to accept this 


Charter of the 4th James II. either in whole, or in part. 


I perceive that by the pleadings on the uu of the proſecutor, 
they mean to contend this—that the effect of this charter of 
the 4th James II. was to reduce them to the government, and 


to the diſpoſition and directions of the charter of Harry the 


Seventh, (that is to ſay) that a/dermen ſhould be elected annualy, 
Gentlemen, I ſay that this charter of the 4th James II. — now 
you will ſee the reaſon why I ſtated fo particularly the difference 
between a charter of creation and a charter of confirmation) 
which is, that the firſt muſt be accepted 3 the ſecond 
might be accepted partially This charter, ſubſequent to the 
37th Charles II. was accepted only partially, for (tijl they con- 
tinue to do what they had always done, except in the time 
of Whitley, —for three or four years—they till continued 
to chooſe aldermen by the. ſelect body, as they do to this 
moment. They {till adhere to the charter of the 37th Charles, 
] therefore deny that they ever accepted the letters patent of the 
4th James II. in toto. They could not, becauſe that was to turn 
them back to the directions of the charter of Harry the VIIth. to 
which they never, in any one inſtance, conformed, as to chuſing 
aldermen annually. That will, I conceive, prove what I have 
taid, that the charter of James the Second was not accepted in tots, 
The point contended on the part of the preſent —— 
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however well calculated to anſwer private purpoſes, and to 

ain a Cheſter huzza, is fraught with much miſchief, ' Un- 
Te the cbarter of Charles II. and under that charter only, 
is it, that the citizens of Cheſter enjoy very valuable fran- 
chiſes—and how the gentlemen, who are concerned for the 
proſecution, would be received at Cheſter, would be very doubt- 
ful indeed, if the freemen of that city knew, that the effect 
of the preſent proceeding is to rob them of one of their fairs, 
is to rob them of their hoſpital lands—and that the effect of it 
is, to ſhake the ſccurity of many hundred pounds, which have 
been borrowed by the corporation upon their ſecurity—and 
that is clearly the effect of the preſent proceeding, —of all 
which I am perſuaded, the freemen are not at all aware. 

I challenge the counſel] on the other fide, to ſhew me 
by what authority it is that they have the fair called horn and 
hoof fair—unleſs it is by this charter, they have it by no other 
—it is of great importance—of great value to the city of 
Cheſter, for it cauſes a great reſort of people, and a great 
deal of money to be expended upon the ſpot, much for their 
benefit. By what authority is it that they have an hoſpital, 
which is greatly for the benefit of the freemen of Cheſter, 
unleſs it is by the grant of this charter ?—I ſay by the grant of 
this charter, becauſe I will prove to you that it was given by 


the Charter at the expiration of a certain leaſe, and at the ex- 


piration of that leaſe, poſſeſſion of it was taken—l undertake 
to demonſtrate to you that that hoſpital and the hoſpital lands 
that ſupport it, which is certainly for the benefit of the 
citizens, was taken under this charter, It ſeems to me (I 
ſhould be glad to be ſet right upon that ſubject if I am wrong) 


'—it ſeems to me that the ſecurity for 1600]. borrowed by the 


reſent corporation, will ftand in a very precarious ſituation, 
if the gentlemen ſhould ſucceed in the preſent proſecution— 


all theſe things are to be conſidered -I heartily wiſh all theſe 


things had been known, and then it would certainly have ex- 
tinguiſhed every ſpark of that popularity which certainly has 
* the preſent proſecution. 
I did complain of the vaſt variety of iſſues here, which is 
introduced certainly by cuſtom, in the courſe of the proceeding. 
I ſhall endeavour to run over the ſeveral iſſues, to give you 
ſome little idea in what way they are to be diſpoſed of by your 
verdict; and then I ſhall claſs the evidence, and ſtate to what 
iſſue it applies—which is the only way of your underſtanding 
this cauſe. | 
The firſt iſſue upon which you are to give a verdict, I ſhall 
relicve you from any — about, becauſe I mall make 
* 2 the 


— 


Ea 


the gentlemen a preſent of it—I wiſh them much 50 of it, if 


it will be the cauſe of any expence in blue ribbands and cock. 
ades, they are heartily welcome to it but it is not worth a rib. 


band, 1 my opinion, — That is, they contend that the mayor, 


and citizens, at the time of granting the letters patent of the 
„th Charles II. were not, nor had not, from time immemorial, 
— a corporation There is not an immemorial corporation 
or a preſcriptive body in this kingdom, unleſs Cheſter was fo 
up to the time of the diſſolution of the corporation, at the time 
ſtate to you. W | pF: 

I ſee the gentlemen nodding to one another, and applauding 
their dexterity in having got this verdict, but it certainly is 
not worth one farthing, for thank God the law is not quite ſo 
abſurd and hard in this proceeding (abſurd and hard enough it 
is in theſe caſes, God knows)—that becauſe they get a verdi& 
upon one of the iſſues, that they are to have a judgment, — No; 
the court are to give judgment upon the facts which are found 
—T his fact is of no conſequence in the cauſe, and upon this 
they ſhall have a verdict, —and it will be the only one, I 
believe, which they will have, 

The next is a very important one, but on which, they have 
no chance of ſucceſs. | 

They gravely inſiſt, that by this charter of the 37 Charles 
II. he tid not grant, — that is to ſay, in point of law, they 


contend, that it was totally void, and had no operation or 


effect. 50 

I confeſs for one, I was extremely puzzled to know upon 
what ground it was, that this iſſue was taken by them, except, 
as I told you, it is the faſhion to put every allegation that can 
be taken, by itſelf; and to diſpute it on the part of the crown,— 
but I was told, that there were two very curious points in cor- 
poration law (both of which I have no difficulty to confeſs are 
perſectly new to me) upon which, it was meant to be con- 


. tended, that this ſame charter of Charles II. had no operation, 


or validity, in point of law, | 

The firſt, I underſtand, is, that it is only under the great 
ſeal of England, —only under the great ſeal of England !— 
I take it, that that is, preciſely, the way, in which the King 


grants. It is perfectly true, it is part of the grant, that 


it may be under the teal of the county palatine, but it is no 
condition, that it ſhall be ſo. By the authority of that char- 


ter, they might, if they had been fo diſpoſed to pay fees, have 


had the other little ſeal, appendant to this charter, but for 
this purpoſe one piece of wax, dangling te the parchment, 
is perfectly ſufficient, as I take it, | 
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I conceive, therefore, that you will now ſee- why it was 
(I am afraid ſome three quarters of an hour ago) I mentioned 
to you, its being under the great ſeal, and that this county 
palatine was not like the county palatine of Lancaſter, From 
the time of Henry III. it has been in the crown. From all 
times great care has been taken to keep the duchy of Lancaſter 
ſeparate, We know that Harry the Fourth took it into his 
head, to preſerve it for himſelf incaſe he loſt the crown, as 
if it was at all likely, that he who cannot keep the crowh, 
ſhould keep any thing elſe. It has been, for that reaſon, held 
ſeparately, but not ſo, in the caſe of Cheſter, for that has been 
held under grants from the crown from Harry the Fourth's 
time, down to the preſent moment, I contend, it operated as 
a grant, without the ſeal of the county palatine, 

Another conceit, I am told, is (I beg the gentlemen's pardon, 
if it is not fo) that truly this charter is not enrolled upon the 
patent rolls of the court of Chancery,—and that therefore 
it is to be contended that the patent is not valid, and that (as 
the phraſe is) Charles II. did not grant. 

It is aſtoniſhing, that theſe gentlemen, in the violence of 
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e their zeal to ſerve the city of Cheſter, ſhould attempt thus to 
ruin its credit, and to rob the citizens of their fair and hoſpital 
8 lands, Vet this is the ſort of ſervice they tender to them! 1 
a wiſh the freemen knew it, —however, they will be informed 
c about it, | 7 | | 
They contend, that the whole of this charter is totally void, 
n beeauſe it is not inrolled, In their zeal for the ſervice of the 
* city of Cheſter, they would deſtroy half the corporations in 
n England. I venture to ſay, for I have no difficulty to aſſert, 
— that I verily believe, there are an infinite quantity of charters, 
= upon which ſome of the greateſt corporations of this country 
* depend, that never have been inrolled. 
1 I ſubmit to my Lord, that in point of law, it is not ne- 
„ ceſſary. I take the law to be this, that the King cannot 
grant, —that the King cannot take but by matter of record,. 
at ut when the ng grants, by the great ſeal, he has granted, 
— dy matter of record, When he receives, it mult be inrolled, 
1g becauſe the act of the ſubject is not a record, till it is recorded. 
at and I believe that will account for certain dicta, to be found 
10 n certain abridgers of the law, otherwiſe of molt reſpectable 
- uthority, where they ſay, that letters patent are void, un- 
ve lels inrolled, but for which they quote no authority. Nay 
or know, that there is an act of parliament, which recites,- 
1 that certain leaſes under the great ſeal, in which there is a 


Condition that they ſhall be inrolled within a certain time, ſhatl 
| „ be 
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be good if inrolled within a certain time, but there it is an 
expreſs condition of the grant, | 
I truſt there is nothing, in either of the objections; but 


they fay, 
not exert 


the direc 
clearly. 


with reſpe& to the laſt, I conceive there is another anſwer, There 
which, if my Lord finds it neceſſary to reſort to, he will, that (Amery) 
is, that after ſuch a diſtance of time, though you cannot find an and com 
enrolment, it ſhall be preſumed, becauſe I know a great deal will pros 
more has been preſumed than enrolment. I know that my Lord They 
Mansfield has directed, in a conſiderable cauſe, and it never wa not duly 
diſputed to be law,—that after 60 years, you tal preſume that he u 
'a grant under the great ſeal, Th:s is preſuming ſomething us upon 
infinitely leſs, though I conceive it not to be at all neceſſary, hen 
It is. true, it ought to be recorded upon the patent roll, but ſays, lie 
when the ſubject has got a grant, which has gone through already fa 
all the checks to the King's grants, (which are a great many, ceptance 
you know perfectly well, not forgetting the privy ſeal, among accepted 
the reſt,)—it would be ſtrange indeed, that he ſhould loſe hy They 
grant and the effect of it, becauſe the King's officers negled Charles 
their duty to enrol it. 4 8 | remove al 
I conceive, therefore, that this famous iſſue of theirs, they Way, the 
will not ſucceed upon; and that you will be bound to fad cers—for 
that by this charter the King did grant. the ſeal o 
Gentlemen, I ſhall not trouble you with faying a won b remove 
more, about the acceptance of the charter, becauſe I have, in to prove 
ſome ſhort way, argued and ſtated to you the grounds, which as ſignif 
will diſpoſe of two of the iſſues, for the third is. —Whether it that was ( 
was duly accepted, as to the election of aldermen, and the general ¶¶ chat are ſt 
queſtion whether the letters patent of the 357th Charles Il. prove it. 
were accepted as to the other matters ?—T have already ſtated have ſome 
that they were accepted, as to the whole, for in point of law, Hand by, u 
the acceptance of any is the acceptance of the whole—in tainly calc 
point of fact every thing almoſt was, for two or three years, poration ; 
*done under it. | obſerved, 
That will diſpoſe of the third iſſue in our favour, m do mainta 
I think of another, for they have thought proper in theit turning C 
multiplicity of diſputed points, to introduce this queſtion, palt, as i; 
Whether the Earl of Derby, and a great number of othet body, the 
perſons, who are named by the charter of Charles the Second, proof, ſh 
as the firſt aldermen, whether they did become aldermen ac- proof, th. 
cording to the ſame letters patent ? I take it to be conſequential bent upo 
of the other, becauſe I contend, that if it was a ol rant, communi, 
and if it was accepted, that they did by virtue of that charte! | will ver 
become aldermen. | | was not, 
Here is another iſſue, which, I am ſorry to ſee here lo ſhew y 


Merely for the purpoſe of putting us upon proof of the fad, 
| : they 
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they ſay, that the mayor, aldermen, and common council, have 
not exerciſed the franchiſe of electing aldermen according to 
the directions in the letters patent. I ſhall prove that fact 
clearly. | 7 Fe; 

There is another fact they diſpute. They ſay the defendant 
(Amery) was not elected by a majority of the mayor, aldermen, 
and common council, in common-hall, duly aſſembled, L 
will prove that fact. | 
They diſpute too, as matter of courſe, that Mr. Amery was 
not duly admitted into the office of alderman—I ſhall prove 
me that he was regularly admitted, and took the oaths, —if they put 


o 


ing us upon it, but I don't know that yy will, 
ary, hen we come to certain iſſues, which, my learned friend 
but ſays, lie upon him, and certainly one of them does—I have 
voh already ſaid a word or two by way of argument, as to the ac- 
ny, ceptance of the charter of James the Second—1I ſay it was not 
ong accepted in toto. AS, | | 
> his They introduce this ;— They fay, that by the charter of 
lech Charles II. (which is true) there was a power in the crown to 
remove all the officers of the corporation of Cheſter, (that is to 
they ay, the mayor, aldermen, common council, and the other offi- 
ind, cers—for there are various ones) by an order of council, under 


the ſeal of the pc ivy council, ſighified to the perſons who were te 
vord b removed reſpectively, And the proſecutor has taken upon him 


, in to prove this fact, that ſuch an order of council was made, that it 
hich was ſignified under the privy ſeal of the ſaid privy council, and that 

er it that was ſignified to a great number of perſons who were officers, 
den chat are ſtated upon this record, It is incumbent upon them to 


IL prove it. The real effect of this iſſue, upon the whole record, I 
ated have ſome little doubt of, in my own mind—We ſhall hear, by 
lay, and by, what effect it will have if found againſt us, but it is cer- 
i $tinly calculated for miſchief—lIt is intended to overturn the cor= 
ears, poration ; and, once for all, I have no difficulty ta ſay, that I have 
obſerved, that judges, and juries, wherever there is an attempt 


_ an{ to maintain an iſſue, in point of fact, for the purpoſe of over- 
theit turning cuſtoms, and uſages, which have obtained for a centur 
n,- palt, as is the caſe of our election of aldetmen, by the ſele 
other body, they have always expected, that thoſe, who undertake the 
ond, proof, ſhould do it by the moit coercive, and indubitable 

1 2C- proof, that there ſhould not be a doubt about it. It is incum- 
neial bent upon the proſecutor to prove, under the privy ſeal, a 
rant, communication of this order to every perſon, they have ſtated. 
arte | will venture to ſay, I believe, they cannot do it, and that it 


was not, I believe, done in point of fact, for I ſhall be able 
8 to ſhew you, that within three weeks after that time, perſons 
fat, | . ; {ta 
they 
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ſtated to be removed by this order of council, did exerciſe their 
ofice—And we know that in thoſe times, almoſt every thing 
was in- confuſion, and that orders were made, which never 
were Carried into execution, and in ſhort we cannot know with 
any certainty what was done, It is incumbent upon them, to 
ſhew that that notice was given to each perſon I defy them 
to do that,. It cannot be proved—The conſequence. of that 
will be, that we ſhall be intitled to your verdict upon that 
in BR os 

As to preſumption, I conceive, there is this diſtinction, 


In order to maintain that which has obtained in point of fact 


and uſage, you will preſume a variety of things, but for the 
purpoſe of overturning what has obtained, I take the rule to 
be the direct reverſe, —to preſume nothing, but to put the party 
upon abſolute, deciſive, pointed, and indubitable proof.— That 
does not exiſt on the preſent occaſion, —Nay, I very much 
doubt, whether notice was, in point of tact, given to any one 
erſon. 

, There is another iſſue, which is conſequential upon ſome of 
the inſtruments, whether the charter of Henry VII. confirmed by 
the charter of Elizabeth (ſo much of it as relates to the election 
of aldermen) continued in full force, until the making of the 
letters patent of 37 Charles II.—I ſay, at that time, they were 
not in force, becauſe, for the reaſons I have already ſtated, 
the effect of the judgment in Charles the Second's time, put an 
end to them, and all the reſt of the charters. 

You obſerve, gentlemen, that you have a great. many iſſues 
to give your verdict upon, but you ſce the ſubſtantial queſtion 
between the parties is no more nor-leſs than this, —Have they a 
right, at Cheſter, to go on to chuſe officers in the way in which they have 
clecled them for theſe hundred years *—T may add too for theſe 


three hundred years, — That is ſubſtantially the queſtion you 


have to decide, | 
I ſhall now fit down, and proceed upon the evidence—We 


ſhall take the iflues as they ſtand—and we ſhall ſtate to you in 
what way we apply the evidence, | 


Evidence for the defendant. 
The charter of 37 Charles II. put into court, 


It was admitted by the counſe! for the defendant, that there was 
not any enrolment, nor the ſeal of the county palatine. 


Court. 1 never remember an inſtance of a party producing 

a charter under the great ſcal being called upon to prove that 
i: was enrolled, 1 
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Vou will make the beſt you can of your objection to it, on 
account of its want of enrolment. It is no doubt the duty 
of the public officers to enrol theſe charters; the great ſeal is 
their authority, | | 
Mr. Vn. Hall ſworn. , Examined by Mr. Leycefter. 
Q. What office do you hold in the corporation of Cheſter ? 
A. Town-clerk. | = 
I,. Hall produced the books N corporation. 
Court. You have doubtleſs, on both ſides, inſpected the 
books : Is there, or not, any contrariety, as far as the entries 
go, as to the mode of election? | 
» Mr. Serj. Adair. The entries are not invariable : there are 
entries between the time of the charter of Hen. 7 th, and the 
7th of Hen. 8, which I ſhall adduce to ſhew that the charter 
of Hen. 7th was then acted under as to the election of alder- 
men in particular, —Then, I believe, in point of fact, from 
the 7th of Hen. 8, or thereabouts, the election of aldermen 
was by the ſelect body down to the time of the quo warranto, 
Save one inſtance in 1517, and another in 1567. 

Mr. Leyce/ler. Had you not better admit the election to be 
as we ſtate, and then ſhew your exceptions ? 
| Mr, Serj. Adair. I think it will ſave time, ſo to do. | 
Court. 1 ſuppoſe your admiſſion is alſo, that elections have 
been made in the ſame manner, ſince the charter of Charles 2d ? 
Mr. Serj. Adair. Since the year 1698 the elections have been 
by the ſelect body. 

Mr, Leyce/ter. Have you wy entries, prior to Henry 8th ? 
Mr. Hall. I think not of the election of aldermen. 
Mr. Leycefler. From what time does it appear that they have 
Cted as a corporation? Refer to theearlieſt entries in the books. 
A. Here is an entry of the 19th Hen. 7, which was an or- 


ſe ler by Mr. Mayor and his brethren, to burn lamps. 

* A charter of Edward I. was read, containing an inſpeximus 
7 n it of a grant to the corporation, by the name of Cives. 

* A charter of Hen. III, confirming the liberties of the ci- 


izens of Cheſter, read. 
oth April, 1 James II, Sir Peter Pinder, Bart. (one of 
he aldermen named in the charter, of Charles II) is appointed 
deputy to Sir Tho. Groſvenor, then mayor, 5 
A roll of the ſeſſion 17th April, 1 To IT, with a writ 
Jirected to the ſheriff for ſummoning a jury—atteſted by Sir 
Tho. Groſvenor, mayor, and Sir Edw. Lutwych, recorder. 
Note : This ſeſſion roll alſo contained the names of 16 aldermen 
amed in the charter. | | 
; 2 And 


. ©” 


5 25. 
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And it mentions Thomas Simpſon, as common clerx WhO 


is likewiſe named in the charter. 
Q. Have the corporation a common ſeal ? 


A. Yes. mY mon 
Mr. Bearcreft.. A common ſeal is granted for the firſt time ciows 
by the charter of Charles II. | the 
Mr, Leycefter. You will produce the aſſembly books, to ſhew ough 
what corporate officers have acted ſince that time. TD 
[ Mr. Hall produced the An. books, and read.] Groſ 
« An entry 7th March, 1 Jam. II. At a common hall be- of the 
fore Sir Tho. pub wenn, Bart, the aldermen and common record 
council of the ſaid city At which aſſembly, Bradford Thropp, man, 
ſhoe-maker, is elected a common councilman, in the room of „ 
Plumley, deceaſed. | | | the ro 
Nate: Plumley was one of the common- council named in the 6 
charter of Charles II. en 
« Aſſo, at the ſame aſſembly, it was reſolved and ordered, y hin 
that whereas, ſeveral keys are loſt under which the common 46 
ſeal of this city uſed to be kept, and the cheſt hath been broke by bis 
open: that the treaſurer take care that Jocks and keys be ters pa 
provided: 3 | the co 
« Alſo, at the ſame aſſembly, it was ordered by the whole patent, 
aſlembly, that Rich. Parker, deputy clerk of the pentice ſhall alderm 
be made a freeman. Bradford I hropp took the uſual oaths of a a piece, 
common- councilman, 5 | = 
„ An att of aflembly 12th March, 1684. Before Sir Gtoſve 
Tho. Groſvenor, - Bart, mayor, the aldermen, and common- at whic 
council, of the ſaid city, by which it was ordered, that Mr, mayor | 
Francis Leech, ſhall be made a freeman of the ſaid city, {hall be 
Ordered, “ that twenty guineas ſhall be preſented to Dr. Owen * Al 
Wynne, for the extraordinary care and pains he hath taken, Richard 
in, and about; procuring the late charter granted by his late mu Wm Ir 
gracious majeſly King Charles the Second, to this city. i and Hen 
« At the ſame aflembly, it was alſo ordered, that a gratuity iſ Francis 
of 20 guineas be given to Mr. John Kegge, for his extraordi- Maddox 
nary care and pains in ſolicitation, about the buſineſs of the (at *-At 
charter, | tie queſt 
„At the ſame aſſembly it was ordered, that Thomas the roon 
Wilcock, alderman ; Thomas Simpſon, alderman ; Willian Richard 
Wilme, alderman ; and the treaſurer for the time being, c '* At 
any three of them, ſhall audit the accounts of the late ſent, tha 
muringers, &c, | 1 _ EW 
« At an aflembly, 3 April, 1 Jam. II. before Sir Th. his office 
Groſvenor, Bart. mayor, Sir Edw, Lutwych, Recorder, tht common- 


aldermen, and common council, of the ſaid city; it vs was order 
, : order | 
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ordered that Michael Johnſon, ſope-maker, ſhall follow his 
trade as if a freeman. */ | 

« At the ſame aſſembly, it was alſo ordered, that the 
. monies due for the charge 1 obtaining his late mayeſty's gra- 

cious charter, ſhall be paid by the treaſurer of this city, into 
the hands of the mayor, to be by him paid over where ir 
ought.——Leave-lookers were then alſo appointed, | 

& At an aſſembly holden 8 Oct. 1 Jam. II. by Sir Thos. 
Groſvenor, Bart. mayor, the aldermen, and common-council 
of the ſaid city, it was ordered, that Richard Levinge, deputy- 
recorder, ſhall be, and hereby is, elected a common- council- 
man, in the room of Robert Jones, deceaſed. 

„James Hutchinſon was elected a common councilman in 
the room of Owen Shone, deceaſed. 

& lt was ordered, in conſequence of a petition from the 
2 of the pentice, that a fee of 28. 6d. was to be received 

y him hereafter on the admiſſion of every freeman, 

At was alſo ordered, that all thoſe who were made aldermen 
by his late majeſly King Charles the Sec:nd'; moſt gracious let- 
ters patent, and had not been aldermen before that time, and 
the common-council-men who were a!ſo made by the ſaid letters 
patent, and had not been ſo before, did unanimoully ayree,—the | 
aldermen to pay 408. a piece, and the common+council- men 20s, 
a piece, to be laid out in plate for the uſe of this incorporation, 

At an aſſembly, 16 Oct. 1 Jam. II. before Sir Thomas 
- Groſvenor, Bart. mayor, the aldermen, and common council, 
at which aſſembly it being put to the queſtion, who ſhall be 
mayor for the year enſuing ? it was ordered, that Wm, Willa. 
{hall be the mayor, and he took the oaths. * 

Alſo, on the nomination of the mayor, Randal Turner and 
Richard Oulton were elected ſher.ffs ; Thomas Simpſon and 
Wm Ince, aldermen, were elected murengers ; Hugh Starkey 
and Henry Bennett, aldermen, treaſurers ; Edward Oulton and 
Francis Skellerne, aldermen, coroners ; Henry Croſby and Tho. 
Maddox, leave-lookers : and they all ri ſpcCtively took the oaths. 

At an aſſembly, 25 Nov. 1 Jam. II. Wm. Willſon, mayor, 
tie queſtion was put, who ſhall be a common council-man * 111 
the room of Richard Bird, deccaſcd; it was ordered, that 
Richard Aſhton ſhould be. | X 

At the ſame aſſembly, it was ordered by unanimous con- 
ſent, that Richard Leving, Eſq ſha!l be elected alderman, in 
the room of Sir Edward Lutwych, Kut. who lately reſigned 
his office of alderman, and Caldecot Alderſay, was elected a 

common-council-man, in the room of Richard Leving—lt 
was ordered by unanimous __ that Richard Leving, {hall 
2 he 
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be elected recorder, in the room of Sir Edward Lutwych, 
Knight, who lately reſigned his office of recorder — he took 
the oaths accordingly, together with the oath of his office, 


« At an aſſembly, Friday, 18 Dec. 1 Jam. II. before Wm, 4 Oz 
Wilſon, Eiq. mayor, the aldermen, and common council. ſhall be 
William Starkey's name is mentioned as an alderman. & Or 

©« The ſaid Wm. Starkey, with ſeveral other aldermen, are men, ſn 
appointed auditors of the treaſurers* accounts. | « An 

. At the ſame aſſembly, the queſtion was put, who ſhall coroner 
be a common-council-man, in the room of Richard Francis, « Th 
deceaſed—it was ordered, William Francis, his ſon, ſhould be Jeave-loc 
elected in his ſtead, | f 5 Mr. 8 
„At an aſſembly, 20 Feb. 2 Jam. II. It being put to the aldermen 
queſtion, Whether or no a glove ſhould be hung out, accord- « At 
ing to the uſual cuſtom, at fair times, to give notice of a fair, key, ma) 
to be held the Jaſt Thurſday in February, according to the faid city, 
grant of the late King Charles the Second—ordered by unanimous common 
conſent, that a glove ſhall be hung out, to give notice of the Mr. H 
ſaid enſuing fair. s « Por 
„ Officers were appointed to collect the murage duty, - ate mayor, a. 
cordipg to his late majeſty's grant, by his royal charter to thi was holde 
city. OE of the « 
" oh At an aſſembly held on Friday 18 June, 2 Jam. II. before hereof 1 
Wm. Wilſon, mayor, the aldermen and common-council, Anothe 
it being put to the queſtion who ſha]l be common councilman, An ent 
in the room of Richard Harriſon, deceaſed ?—it was by una- erjeant at 
nimous conſent ordered, that, Matt. Anderton, the younger, An ent 
- gentleman, ſhall be, and he is hereby, elected a common- lerk—his 
council man in his room, who took the uſual oaths accordingly, nd to for 

„ Allo, at the ſame aſſembly, it being put to the queſtion, « Edw 
who ſhall be alderman in the room of Ralph Burroughs, de- oſeph La 
ceaſed ? it is ordered unanimouſly, that Peter Bennett ſhall be oger Le 
alderman in his room. | Vm. Ince 
lt being put to the queſtion, who ſhall be common-coun- nd John 
cil-man in the room of Peter Bennett ? it is ordered, that Ran- „Mare 
dle Vauſe ſhall be a common- council- man in his room. harter, fr 

« Alſo, at the ſame aſſembiy, it being put to the queſtion, « Dec. 
who ſhall be common-council-man in the room of Richard cceeding 
Aſhton, deceaſed ? it was ordered, that Griffith Trygerne An entr) 
be a common- council man in his room. | John W 

At an aflembly held on Friday, 15 Oct. 2 Jam. II. before ingham, 
Wm. Wilſon, mayor, the aldcrmen, and common-council, it avor ; Fi. 
was put to the queſtion, who ſhall be mayor for the year enſu- nd chat 
ing? it was ordered, that Edw. Oulton, Eſq. ſhall be eleQed C, 
mayor for the year enſuing, | Portmote 


| « Ordered 
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« Otdered at the fame aſſembly, that Puleſton Partington, 
watch-maker, and Matt. Anderton, merchant, ſhall be, and 
they are hereby; elected ſheriffs, OO 

„ Ordered, that Thomas Simpſon and Wm. Ince, aldermen, 
ſhall be elected murengers. * 

« Ordered, that Henry Bennett and Wm. Bennett, alder - 
men, ſhall be elected treaſurers. ” ; 
« And Francis Skellerne and Wm. Allen, ſhall be elected 


coroners,” 
„That Bradford Thropp and Griffith Trygerne, ſhall be 
leave-lookers | | 3 
Mr. Serj. Adair. They have now got the whole number of 
aldermen. * Ss 
« At an afſembly, 3 April, 4 James II. before Hugh Star- 
key, mayor, the aldermen, and common-council-men of the 
faid city, by unanimous conſent, Wm. Darwill was elected a 
common council-man in the room of Ralph Poole, deceaſed.” 
Mr. Hall produced a book of the portmote court. 
% Portmote court, 15 OR. 2 Jam. II. before Edw. Oulton, 
mayor, and Richard Leving, recorder.” It ſtates, that a court 
was holden before the mayor, according to the uſage and cuſtom 
of the city of Cheſter, uſed and approved from the time 
hereof the memory of man runneth not to the contrary. 
Another portmote court book produced for the ſucceeding year, 
An entry of the election of a coroner, ſword-bearer, and 


a erjeant at mace ; alſo a deputy ſerjeant at mace. | 
r, An entry read to prove that Simpſon acted as common- 

N= lerk—his name appears to the writ, 10 April, 1 Jam. Il— 

y. nd to ſome indictments. | 
n, « Edward Oulton and Francis Skellerne, coroners ; 
e · oſeph Langley, gladifer; Powell Williams, ſerjeant at mace; 
be oger Lewis, deputy ſetjeant at mace ; "Thos. Simpſon and 


Vm. Ince, murengers, gave in their accounts; Richard Harriſon 
nd John Johnſon, ſheriffs, 1 Jam. II. made returns to writs, 

„% March 26, 1685. Diſburſements on account of the new 
harter, from March 1684, to March 1685. 


MN, Dec. 21, 1686. A balance of {.275 received by the 
ard cceeding treaſurer, Bennett, 
ne An entry from the portmote court book, read, 

John Williamſon, was yeoman of the pentice ; Robert War- 
ore ingham, cryer. Courts held by Sir Thomas Groſvenor, 
it or; Sir Thomas Greſvenor, mayer, &c. on the ſeſſion's file. 
— ad chat ſeſſion was held by the mayor, recorder, aldermen, 
ic 8 


Portmote court held before Peter Pinder, deputy to Sir 
| | | „ I 
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Thomas Groſvenor, according to ancient uſage, 4 May, itt 


Anot! 
nw. i... 
Another held before Sir Thos, Groſvenor, Bart. 9 March Q. L 
1 a 
; 1 held before Peter Pinder, deputy to Sir Thoma oy T 
Groſvenor, 6th April, 1 Jam. II. 2 25 ity—nc 
A roll of a crown-mote court and gaol delivery, 30 April, Q. D 
2 Jam. II. before the mayor and recorder. The jury panne 5 
produced, by which the ſheriffs are directed to ſummon a jun harter. 
to attend at the next crown-mote court, held before the mayc i ole 
and recorder; to which the names of the jury who attend ar: as ad 
annexed. | D. 
Another court, 12 Oct. 1 Jam. II. before the mayor ani A. T 
recorder. At this court there was an indictment for a capita Ww 
ctence. | | | A. Ty 
Mr. Geo. Il hitley, ſworn. Produces from the petty bag fer. ad one 
writ for the election of members of parliament, 24 eb. 1 Tam. I hurſda) 
By a return therzon, 9 March, 1 Jam. II. Richard Hartiſa Q Dc 
and John Johnſon, appear to be ſheriſts, &c. &c. Mr. B. 
Another return produced, | | A. Ih 
Mr. Hall. Examined by Mr, Leycefler. maoiſtrat 
Qi. Can you inform the court in what manner the record: Ho 
has been elected? | N A. He 
A. By the mayor, aldermen and common- council the ſel rown. 
body. Q. Ha 
. How has the town-clerk been elected? A” He 
A. By the ſelect body. Q. An 
Q. Who holds the courts ? | | | A. Ves 
A. The mayor aſiſted by the recorder, but the mayor alex Q. Do 
is named on the record. | A. Th 
Q. What gaol have you? um they | 
A. The Northgate tower. WE Q. WI 
Qi. Do you know whether the ſheriffs have ever held a pes A Ty 
tice court ? Q. To 
A. They have conſtantly, : | | A. To 
Mr Hall read an entry from the book of the pentice court bay piece—a 
Feld by the fheriff5. | | Mr. Be: 
To ſhew that the freemen of Cheſter ſerved upon juries: df the rey: 
the city courts, a pannel of the ſheriff's court was read, 16! aſe, 
July, 1 Jam. 1I.—The names of cleven freemen who we! | 
ſummoned upon that jury were read, | | „ 11th 
Mr. Percer. Now we will ſhew that ſome who ſerve © Allen, Et 
thoſe juries were made free after the granting the chart! te aldern 
Charles II. | hat Sit ] 
rant to h 


A panne] read 10 Sept. 3d, Jam. II. | 
h | An ot 
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Another pannel, read 28 Feb. 2 Jam. II. 1685, 
| Mr. Hall again examined. HE 

Q. Do you know whether the freemen of Cheſter conſtantly 
erve.on juties in the city ? Se 

A. I n:ver heard of a freeman ſerving on juries out of the 
ity none but freemen ſerve in the city, 
Q. Do you know whether the freemen are free from tolls ? 


harter, | | 
A clauſe in the charter of Charles II. was read, in which prize 
ine and iron were excepted. 
Q. Do the ſheriffs arreſt ? 
A. They did arreſt for 405. before the late act. 
Q. What fairs hive you? | 
A. Two, one at Midſummer, and another at Michaelmas, 
nd one called horn-and-hoof fair—which is held the laſt 
hurſday in February. 
Q Do you know whether they have any court there ? 
Mr. Bearcroft. That is incident to a fair. 
A. There are generally complaints which the mayor and 
magiſtrates redreſs, 
Q. How is the recorder appointed? _ 
A. He is elected by the ſelect body, and approved by the 
rown. | 28 

Q. Has the mayor a ſword carried before him? 
A. He has. N 
Q. And a mace? 
. | : | . 
Q. Do you know who have the goods of felons? 
A. The corporation and the ſheriffs, in conſideration of a 
um they pay for them,  ' | * 
. Who have the fines and forfeitures ? 
per A. The ſheriffs. 
Q. To whoſe uſe? 


n picce—and they alſo have the inſpection of the river Dee. 
Mr. Bearcreft. We will now read the clauſe of the grant 


ries? ff the reverſion of the hoſpital lands after the expiration of the 


„ 169 aſe, 5 i 
0 wet A (It was read. ) | 
iich OR. 1698. —At an aſſembly holden before William 
veu en, Eſq. mayor, John Williams, Eſq. deputy recorder, 
tete 2\dermen, and common council, of the ſaid city, ordered 
Wt Sic John Mainwaring give ſatisfaction, by producing his 
rant to hold the hoſpital lands after Col, Whitley's death. 
x «c At 


not 


A. Freemen don't pay tolls, ſave prize wine excepted by the 


A. To their own uſe, in conſideration of paying 10l. 
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At an aſſembly, on 19 Aug. 1703, Johnſon, mayor, Com. * 
berbach, — &c. Kr. ; er was deſired to go to 2 N 
Lady Mainwaring for the ſeal of the hoſpital ; and the recorder Q. C 
was intruſted with the charter which granted the hoſpital lands, e e 
[ Mr. Hall again examined. ] 5 0% * 
Q. Are you in poſſeſſion of theſe hoſpital lands now ? The (her 
A. Yes; I have received the rent about twenty years. Q. T 
Q. In granting leaſes of theſe hoſpital lands, to whoſe uſe A. * 
are the fines applied? F learly c. 
A. There are a great many objects maintained in the alms. ommon- 
houſes ; the ſurplus is brought into the general corporation orty wal 
__ XR | | | wo perſc 
Q. Are theſe funds applied to the purpoſes of the ſelect body he room 
only, or to the general purpoſes of the citizens? umber « 
4 To general purpoſes. | . Ye 
Q. How much are the corporation in debt ? 3 I. reſpec 
A. L. 1600 on the hoſpital lands, and they pay L. 200 ept ? 
year annuities, | | A. Ir 
Mr. Bearcroft. We ſtop here as to the acceptance. Q. Ar 
M.r. Hall croſs-examined by Mr. Serj. Adair, prior to 
Q. How long have you been town-clerk of Cheſter ? orporatic 
A. Mr. Brock, the late town-cletk, died upon the 4th of A. Ih. 
Auguſt laſt ; I ſucceeded him. $ Q. Ha 
Q. How long have you acted as deputy ? itution 
A. Twenty-three years. | poration 1 
And you have, I. ſuppoſe, known the corporation of A. Ih. 
Cheſter even longer than that? | | Q. On 
A. I have lived in the town about 35 years. ead an or 
Q. How long, to your knowledge or belief, has the mode he yeoma 
of electing aldermen by the ſelect body, as it is called, been A. Yes 
continued in the corporation? Q. Yo 
A. I don't know of any election of aldermen by the freemen jot paid, 
at large, except in the time of Queen Elizabeth. A. The 
Q. Then I underſtand the reſult of your anſwer to be, that Q. But 
with the exception of the inſtance you mention in the reign of id not? 
Elizabeth, you believe the election always has been in the A. The 
ſelect body | HT Q. Has 
A. Except in the time of Whitley. [continu] 
Q. Except, then, in a few inſtances, the mode of eleQting A. I do 
aldermen by the ſelect body, has prevailed as far back as th Q. Th 
reign of Elizabeth ? | On-Coun 
A. Tes. 7 | n into tl 
Q. It has then prevailed before the granting the charter of WS paid by 
Charles II? | a 4. tro: 
A. There are a great number of orders in council whici , that 


ſhew that, 


Q. Wer 


LW 9 
Q. Were not the ſheriffs” peers always common-council-men ? 
A. No: not formerly. FE | 
Q. Can you point out any inſtance, in which the ſheriffs? 
deers have voted, in the ſelect body? | | ' 
A. There are many entries of their attending the ſ-le& body. 
The ſheriffs were formerly choſen out of the common-council, 


8 © 
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Q. The election was made by the ſelect body ? | | 
A. Yes; and there are a great number of entries, which 
learly convince me, that the ſheriffs were choſen out of the 
ommon-council ; by which means there were two out of the 
orty wanting; at the next aſſembly, ſoon a ter the election, 
wo perſons were choſen to fill up their places in the body, in 
he room of the two perſons choſen ſheriffs. There are a great 
umber of inſtances of that ſort. 15 . 
Q. You have ſpoken of an order of the 7th March, 1 Jam. 
I. reſpecting the keys, under which the common ſeal uſed to be 
ept ? 

A. I read the order. . 
Q. Are there not orders in the books of the corporation, 
prior to that date, which ſpeak of a common ſeal uſed by the 
orporation ? 

| A. I have no doubt, but they had a common ſeal. 

Q: Have you any doubt, from your knowledge of the con- 
itution'of the corporation, and of their books, that the cor- 
poration uſed a common ſeal, long before the year 1684 ? 

A. I have no doubt about it. N 6 
Q. On the 8th Oct. in the ſame year, 1 Jam. II. you 
ead an order, by which certain fees were directed to be paid to 
he yeoman of the pentice ? 

A. Ves. > | . 
Q. You ſay ſome of theſe fees have been diſcontinued, and 


OJ 


1 of 


| of. 


men ot paid, in purſuance of that order? 

A. The fee upon the freedom continued to be paid, - 
that Q. But the fees of aldermen and common council-men 
n of 1d not ? ' | 


A. They did not. | 
Q. Has there any order been made by the corporation, for 
(continuing theſe fees? | | | 
A. I don't know that there has. | 
Q. Then the truth ſeems to be, that the aldermen and com- 
on- council, who take the whole government of this corpora- 
__ to their hands, choſe to diſcontinue ſuch fees as were to 
er of WE paid by themſelves? | 

; A, From what I have known of the corporate body, I don't 
unk, that they are inclinable, to take away the officers ſecs. 

E | Q_ There 


f 26 ) 
Q. There.is an entry, by which all the new aldermen and 
common=council, under the charter of King Charles, are 
directed to pay a certain ſum of money, to be laid out in plate 
Have you any entry, which ſhews the cauſe of the diſtinction, 
between the new and the old aldermen? 
A. I belieye every alderman or common-council-man upon 
admiſſion, either paid a ſum of money, or made a preſent of 
plate—which has been changed into a ſum of money, and til 


>> 
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within theſe few years, the aldermen uſed to pay it—they A. - 
uſed to pay four pounds to the treaſury, in lieu of any thing of be the 
that ſort, and the common- council 40s, AY 
Q. You conceive, what is moſt probably the diſtinQion, 2 A 
that the order was made upon the new ones to pay, becauſe LP 
the old ones had paid ſomething, upon that account before? CE 
A. I take it for granted, to be ſo, A 'Y 


Q. On 15th Oct. 2 Jam. II. it appears that Puleſton Par- 
tington and Matthew Anderton, were elected ſheriffs ? 
A. I am not certain of it, unleſs I ſaw the entry, 
Q. You read that, —W hat office had Partington, in the cot. 
poration before that? | | 
A. I don't know. 


. B 
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QA. Can you account, why no entry of election of city officer A. v. 
appears in your books, in the 3d year of Jam, the Second: Q. I 1 
A. There is a blank leaf, | led of 
Q. And no entry appearing in that year ? 1 To 


A. There is no entry, | | 

Q. Can you at all account for that blank ? 

A. I ſhould ſuppoſe the officer did not do his duty, 

Qi. Have you known the portmote court, as long as you han 
been deputy town-clerk ? a DEI | 

. | 


">! 
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rong, y 


= Boe whom has that court been held, ſince you remem- — 00 

ber it! . led 
A. Conſtantly before the Mayor, 42 00 by Mr.- Recorder, ] riff " 
The recorder attends the mayor, and does the buſineſs, A. Th. 
„ The court is held before the mayor, and the recorder Q. Th 
acts as his aſſeſſor; and ſo it has been ever ſince you hare dave retur; 
known the court ? | A. Yes 
A. Yes, x | | 2. As 
Q. The ſtyle of the court, ever ſince you have known it, has formal el 
ran,—Before the mayor, — according to þ ancient uſage from tit t large, h 
time whereof the memory of man is not to the contrary 7 IIcumſtan 
A. I received it fo, and ſo it has continued during my time. re years 
Q Have you ever, in your memory of the corporation, er, and 3 
know! A. I be] 


October lat 


( 27 ) 
nown a deputy mayor diſcharge any of the functions of the 
office, or hold any court ? | | 
A. Not in my time. | 
Q. You have been acquainted with the crownmote court ? 
A. Yes. | | 


deen held ? 

A. = the mayor. | | 

Q. The crownmote court, in your time, has been held be- 

fore the mayor? 

A. Ves; the recorder aſſiſling him. | | f 

Q. And has not the ſtyle of that court always been “ accord- 

ue ing to the uſage of the ſaid city, from the time whereef the memory of 
man is not to the contrary? ” 

A. Yes, : 

Q. Before whom has the ſeſſions been held, in your time ? 

A. Before the mayor, recorder, and juſtices. - 

Q. What is the quorum in your ſeſſion ? 

A. The mayor and the recorder only, as I apprehend, 

Q. The recorder, I think you ſay, has been cleted by the 

ſelect body, as well as the aldermen ? 

1 | | 

Q. I ſhould wiſh to know, by whom, during your know 

Icdge of the corporation, the mayor has been elected? 

K. In the town-hall. | 

Q. My queſtion is, by whom ? 15 

A. The freemen at large have, I believe, returned tus 

dermen.— | p | 

Q. I have a 0 to put the queſtion thus to you (if I am 

Tong, you will ſet me right)—Has not, during all your 

nowledge of the corporation, the election of the mayor been 

ade thus—that the .freemen at large, in common-hall afſem- 

lad, return two aldermen, who have not ſerved the office of 

heriff within three years ? | | 

A. That has never come in queſtion, | 

Q Then the freemen at large, in common-hall aſſembled, 

dave returned two aldermen.? | 7 

A. Ves; when there has been any diſputed election. 

2. As far as your knowledge goes, whenever there has been 

formal election, the common-hall, conſiſting of the ſreemen 

t large, have returned two aldermen without regard to the 
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dels 


ree years before, or nat Out of theſe two, the mayor, recore 
er, and alcermen, have appointed one to be mayor? | 
nown A. I believe there has been no election for mayor, but in 


October laſt, | . Q. And 


Q. Before whom, in your time, has the crownmote court 


cumſtance—whether they * have ſerved the effice of ſheriff within 
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Q. And you have always underſtood that to be the mode of 
election in the corporation ? hams 
A. Yes; it is allowed that the freemen have a right to vote Q. lt 
for two aldermen, and thoſe two, who have the majority of A Ge 
votes, are returned to the mayor and aldermen. Q. De 
Two are returned by the commonalty, out of whom the A T. 
ſelect body chuſe one to be mayor ? Q. Ti 
A. Certainly. A Th 
Q ln what manner have the ſheriffs been elected ? . W 
A. 1 don't know whether the mayor only names, or how; thoſe 1 
but the mayor is aſked the queſtion, and he names the 2 4. I's 
ſheriff : Whether the aldermen have a right to concur in that, Q. Bu 
or not, I don't know ; but the mayor, in tact, names the fk drooratic 
ſheriff, orn ? 
Q. Who appoints the other ſheriff ? A. Th 
A. The freemen at lange. leaſt, 
Q. In what place does the mayor name the 6A ſheriff ? Q. Har 
A. In the common hall. puty me 
Q. At the common h Il holden upon the election day, the A. We 
mayor names one ſheriſf, and the freemen at en n the R, till 
other ? owper h 
A. Yes. Q Mr 
Q. D you remember the conteſt for the election of ſheriff particula 
in 1771? A. I bel 
A. I don' t remember what year it was; but I remember hen. 
one very well. Q. Inv 
5% Was Mr. Amery (the defendant) a member of the cor. A. In tl 
porat on at that time? 8 Q. The 
A. 1 think he was a common- council man then. A. He 
Q. Do you recollect whether he voted at that election for Q. Wa 
ſheriff, or not? | that tim 
A. I don't recollect. I have the poll. book here. A. The 
Qi. By whom, during your knowledge of the corporation, Q. The 
have the coroners been elected ? re preſer 
A. I dow't know ; the mayor names them ; they have the A. The 
' precedent book to go by. times 
| Q_. Then as far as your knowledge goes, there has been no Q. Hay 
election of coroners in your memory; but 25 45 have been uncil! 
named by the wm or ? A. I bel 
A. Ves; but I don't know in whom the right is. onteſt fc 
Q. Do you know by whom the murengers, or ſurveyors of the com 
the walls, are elected? Q. Don 
A. They are elected on Friday next aſter the feaſt of Saint A. Ves 
Nicholas, by the mayor and aldermen ; the entry in our book Im pretty 
is, by the mayor and aldermen; and J rather think they are en, 


electcd 
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Jefted by theſe aldermen who are juflices : but the entry is 

$ | have yes it 

Q. lt is on the Friday next after the feaſt of Saint Nicholas? 

A. Generally : but I think I remember an omiſſion, 

Q Do you know by whom thetreaſurers have been 1 2 
The mayor always names them. 

Q The leave-lookers? 

A. The mayor names them alſo. + 

Q. What perſon adminiſters the oaths, directed to be caken 

y thoſe who ate admitted into the corporation [ 

A. I and my clerk. 

Q. But before whom are all thoſe who are admitted into the 

drooration (the freemen, aldermen, and common-council) 

orn ? 

A. They are all ſworn before the mayor and another juſtice 

leaſt. 

Q. Have you never heard of their being ſworn before a 

?puty mayor, or deput: Y recorder ? 

A. We have had no ſuch officer in my time, as I recol- 

ct, till very lately, when Mr. Recorder appointed Mr, 

owper his deputy. 

Q Mr Covper, was fo appointed for the purpoſe of trying 

particular cue? 

A. I believe that was the occaſion of it, he did all the buſineſs 

den. 

Q. In what court was that buſineſs conducted! 

A. In the portmote court, 

Q. The recorder was not preſent ? 

A. He was not. 

Q. Was the buſineſs of the ſeflion done by Mr. Comper, 

that time, inſtead of the recorder ? 

A. The whole of it. | 

Q. The mayor, and one of the aldermen, I take for granted, 

re preſent as juſtices? 

A. There is generally a very full court—often eight or ten 

times more—ſometimes leſs, 


of 


1 n Q. Have the ſheriffs always been elected out of the common- 
been 8 ? 
believe ſo; I don't recolle& any otherwiſe ; there was 
— for ſheriff, I believe they have all been clected out 
rs of the common-council, 
Q. Don't you remember a perſon of the name of Corles ? 
aint A. Ves; he was a member of the common- council I think; 
book n pretty clear he was : : the * broke the rotation 
art gen. 
ected Q. Are 
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(80). 
Q. Are you acquainted with the ſheriffs' court alſo ? 
A. Yes. 

Q. At what time do they hold their court? 


8 A. We ſay, they have a ri ht to hold them upon Tueſday, 


Thurſday, and Friday, weekly . | 
Q. Have they been ſo holden? 
A. Yes, when the buſineſs requires it. 

Q. I believe by the conſtitution of the corporation of Che. 
ter, no perſon can ſerve upon juries, in any of the courts with. 
in the city, except the freemen?— 

A. We never return any but freemen, if we know it. 
Q. I remember a famous caſe in the court of King's-bench, 
where that was recognized ? X ; 
A. I don't fay, we may not have done it; there may hat 
been miſtakes; there may have been irregularities, 
Q. You don't return any, intentionally, upon the pannel, 
who are not freemen? _ | x, 
A. No:—but, I believe, we don't require freemen on com- 
ners' inqueſts. | 5 
Q. No freemen are regularly impannel'd to ſerve on juries, 
without the city? EO. | 
A. Never that I Knew; but Mr. Wilbraham is better abe 
to ſpeak to that. | | | 


Q. You have ſpoke of the exemption of the freemen fron 


tolls: They are not exempted from all tolls generally : You 
ſay there is an exception of prize wine and iron ? 
A. I know nothing of iron, but prize wine I know; the 
corporation, I apprehend, have a grant of the crown dues, 
Q. With reſpect to the hoſpital lands, I oblerve in the ordz 
of 19th Auguſt, 170 3, that the recorder was directed to receiit 


the ſeal of the hoſpital from Lady Manwaring :—Is there iſ 


common ſeal uſed for the hoſpital, different from the genen 
common ſeal of the corporation ? | 
A. Yes, and it is here: We always ſeal the hoſpital leaſey 
with the hoſpital ſeal. ; 
Q. Do you know, how the hoſpital ſeal came to be uſed ; ani 
how there came to be an hoſpital ſeal at all? 
A. I know nothing more than what the books mention, 
Q. I ſee nothing about that hoſpital ſeal, in the charter 0 
Charles II ? Ls 4 | | 
A. There is an order in the books, that the recorder ſhall 
go to Lady Manwaring, for the hoſpital ſeal, 
Q. That has led me to the knowledge of the fact, that ther 
is an hoſpital ſeal ; but there is another order, that the Ie 
k corce 
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:der be intruſted with the charter by which the ſame is 
anted.:—I beg toknow what charter that is? 
A. I don't know, 1125 
. Is there no ſuch charter? | 
A. There is a charter of Oliver Cromwell's ; and, I think, 
harter granted the 15th Sept. 4 James II. ; 5 
Q Then the ſeal was received by the recorder, and theſe are 
charters, which the recorder was intruſted to keep ? | 
A. He might receive it; but | know nothing farther about 
than what the order ſtates, 3 | 5 
Q. Who are the perſons, that have a right, by the charter, 
demand their freedom of the corporation? | 
A. Every perſon—who has ſerved ſeven yeats' apprentice- 
p—or born a freeman—or by order of the corporation. 
Q. That is, ex gratia :—Has it ever occurred, in your 
owledge of the corporation, that any inhabitant of Cheſter, 
Wo was not intitled by birth or ſervitude, has demanded his 
edom, and that it has been allowed, under the deſcription of 
inhabitant of Cheſter ? 
A. I never remember any perſon being underſtood, merely 
an inhabitant, to have a right to his freedom. | 
Mr. Leycefter. I think you tell us, that the ſheriffs were, for- 
rly, choſen out of the common council, and their places 
e filled up by other perſons ? | 
59  * STE 
Q. How has that been, within this laſt century? | 
By the ſelect body—the mayor, 24 aldermen, and 40 
mon-council-men. jos 
Mr. Bearcreſt. We are going now to prove, that the de- 
dant, Mr. Amery, was one of the common-council when 
was choſen alderman—that goes to the 6th, 7th, and 8th, 
es. 
Ir. Serjeant Adair. The evidence hitherto given, has 
1 upon the 36, th, and gth, iſſues. - 5 
| r. Hall examined by Mr. Bower. | 
D. Was Mr. Amery a common-council-man, when he was 
ted an alderman ? . 
. He was. 18 | | . 
2. Were you preſent at the time he was elected alderman ? 
„ believe I was — There have been very few corporate 
blies, at which I have not been preſent—1 have no doubt 
| was preſent at his election. 
Was he elected by the majority of the mayor, aldermen, 


common council? 
Y (5. 


; 


Q. W 


| ( 32 ) 
Qi. Was he admitted into the office of alderman } _ 
A. Yes. | | 
| Q. Has he acted in that office ever ſince ? . 


A. Yes. | | ; 
Q. Was he elected at one of the aſſemblies before the 
mayor, aldermen, and common-council ? 
WW * | 
Q. When was he elected alderman ? | 
The entry of Mr. Amery's eleftion to the office of alderman read, 
- aated I/ March, 1782. 
Q. Was Mr. Amery a common-council-man at that time? 
A. He was. | 
The entry of Mr. Amery's election to the office of common-council. 
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man, read, dated 19th January, 1763. Br 10 tl 

Q. What is the inner pentice room? 5 Q. Di 

( A. It is an office where the magiſtrates meet to do buſineſs A a v 
# — ſometimes we have our aſſemblies in the inner pentice— Q. w 
A ſometimes in the common-hall. ' | A 
1 Q. Have you ever known any election of aldermen or com- Q He 
* mon- council- men before this, in the inner pentice ? AO 

. A. Ves. 5 0 

AM Q. I he place for the common-hall is in the market place? Q 5 
by A. Yes, which was built in King William's time. 4 penn 
I Mr. Serjeant Adair. Is there no common-hall now? 7 
. A. Yes, that, which was built in King William's time, is Q. Do 
1 now the common-hall. at Cheſte: 
4 Mr. Hall croſs examined by Mr. Milli. A. Yes 
# Q. Do you remember Henry Ryder being a candidate, for Q. In 
3 the office of ſheriff, in 17717 A. At 
I A. I don'c know what year it was, but I remember it very Q. Wh 
4 well. | - | A. The 
5. Q. Was he a common- council man at that time? Jance of t 
a A. He was not. lecting tl 
724 Q. Do you remember, whether a poll was taken ? Q. Wh 
4 A. Yes there was, A. The 
1 Q. Do you know, whether Mr. Amery voted for him? ometimes 
vt A. I take it for granted, that he did not. Mr Bet 
4 Mr. Mills. Here is an order made 14 OR. 10 William III. A. No. 
. that all elections ſhall be made in the common- hall. Mr. La 
* The order was read. A. Yes, 
5 Q. When the ſelect body meet at the common-hall, is any Q. Wa: 
C perſon admitted, who is not admitted into the inner pentice! A. Oh! 
= A. No, on The 
44 Q. Do the ſelect body admit any one into the common» A. Yes, 
LY hall at their eleCtions, but what have buſineſs ? h Q How 
Ti A. No. Thema A Som 
| Thi 
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Thomas Almomd, ſworn, Examined by Mr. Plumer. 
O. How old are you? f 1 

A. Eighty-two. | 4 SE) 
Q. How long haye you known the city of Cheſter ? 
A. I was born there and have known it ever ſinee. 

Q. Do you know of a fair held there called HoRN-AND» 
Noor FAIR? Eh i 1 

A. Ves: I can remember that fair for ſeventy years. 
Q. When is it held ? 

A. The hindmeft Thurſday in February. | 

Q. Who receives the tolls of that fair ? 

A. I can't tell, I have ſeen a man demand the toll of the 
market there. | | 1 
Q. Did he demand it as a toll belonging to the city ? 

A. Ves: I ſuppoſe fo, FD) 

Q. Was there a number of horſes at this fair ? 

A. A vaſt quantity. 

Q_ How long does it laſt ? 

A. Only one day. | 

Q. Do perſons who buy at this fair pay any tolls ? 

A. If they bought a cow or a heifer, they paid a halfpenny 


7. 
mas Almond, croſs examined by Mr. Lane. 
Q. Do you know how the mayors have been uſually elected 
at Cheſter ? : | 
A. Yes. * 
Q. In what place have they been elected? 
A. At the new-hall, at the foot of the ſhambles. 
Q. Who aſſemble there at the election? 
A. The mayor, the aldermen, and common- council; abun- 
Jance of them; I have been up ſtairs when they have been 
lecting the mayor. 1 
Q. Who are the perſons who choſe the mayor ? 
A. The common-council, and the freemen, There was 
ometimes a great election, and a deal of fighting. 
8 Do you remember Whitley's time? 
A. No. 
* -_ Do you remember Johnſon's election? 
Ves. 

Q Was that the fighting election? 
A. Oh! there was ſeveral fighting elections. 
Q. There was a very great poll? 
A. Yes, there came up numbers of them ten at a time. 
Ho long did it laſt ? | 
A Some days. | 
The end of the evidence for the defendant. 

: BET - | Mr. SERJEANT 


a = 1 =. 1 a 95 * — w» - * 2 — 2 a — 
r . rr ee 9 
*h rt — * „ * Ls « * * N — — 
8 ** w aww * 8 - — 
— > Ir. 5 d « . — — =y 2 
4 — n F + 2 . 
i © ö 
* — 


E — 


. 
| py C - 30 


( 34 ) 


| I 
Mr. Sexjtanrt ADAIR, little 
May it pleaſe your Lordſhip, 0 pu 
Gentlemen of the Jury, | | : * 
YT now comes to my turn to trouble you, on the part of the there 
| proſecutor of this information, which, as ſtated in the out- | fuch : 
et, calls upon Mr. 4 mery, an alderman of Cheſter, to ſhew, ATT 
by what right he claims to exerciſe that office in the corpora- ſubve 
tion; and, in truth, it is brought for the purpoſe of trying and Arutt, 
deciding, by your verdict, under his lordſhip's directions, what is very | 
the real conſtitution of that antient and reſpectable corporation, upon 
My learned friend has complained much of a ſuppoſed abuſe les 
of prerogative, which he imputes to the proſecutor of this in- opera: 
formation, from the form of the proceedings before you; but, ration 
following my learned friend with all the attention which every the pr 
thing he ſays, deſerves, I conſeis I am not able to collect the crown 
foundation of that complaint; for in the very ſame breath that and pi 
my friend uttered that complaint, he admitted that it was the 
uſual practice; and he ſaid it was not that which he complained if brot 
to put in iſſue all the allegations of the defendant in in- which 
formations of this nature,” —but he alledges —** that we hau have c 
abuſed the prerogative of the crown, in ſlating our right in different thougt 
manners.” — He admits, therefore, that in calling upon Mr, been (i 
Amery, to prove his right, in every particular, alledged by for he 
him, we have done nothing but what is uſual—we have done tends, | 
nothing but what is juſtifhable—nothing which my friend him- title to 
felf, upon conſideration, can properly complain of. b not ſtat 
No I contend that we have not ſtated any right upon the re- or fort) 
cord, nor is it incurnbent upon us ſo todo: but that we have done three h 
that, which we ought to do, without which it would have been he tells 
ñdle and abſurd to come at all into a court of juſtice, We hare to be a 
ſtated upon this record, every material matter which appeared tous learned 
to affect the right of the defendant, Amery,-—every ground d why ha 
fact and of law, which tended to ſhew, that the +. of that has he r 
right was the effect of uſurpation z—in ſo doing I think we have ſai 
have acted candidly and witely,—but the complaint of 1 if he h; 
abuſe of the prerogative appears to me to come with a very title tha 
grace indeed from my learned friend, when I know that upon ledged t 
this cecord the whole caſe of his client is founded upon one 0 why did 
the gr:feft abuſes of the royal prerogative, which any period, 1 morial t 
the hiory of this Country, can afford an example of —I meat has ſtate 
the charter under which Mr, Amery makes title to his office tit ſes— 
a chatter granted by Charles the ſecond, almoſt in his laſt mo- the acqi 
ments, for he died within two days after—a charter, wich tranſact; 


many others, founded upon the ruins of the rights and I 
of the kingdam ! | | ſhat 
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I ſhall preſently have occaſion to follow my learned friend a 

little farther into the hiſtory of thoſe times, of which he has 
ſpoken ſo tenderly, and upon which he has ventured to aſſert, 
that the proceedings were perfectly le al, —tho* he admits 
them to have been imprudent and il]-adviſed.” —1 think, 
therefore, when a caſe is brought into court, founded upon 
uch an exercile of the prerogative as this—that thoſe who now 
claim a title upon that prerogative, which was exerted to the 
ſubverſion of the rights of every corporation, and to the de- 
faruttion of the tiberties of every ſubject in the kingdom, have 
very little reaſon indeed to complain of an individual, who calls 
upon the prerogative of the crown to afſi/t the rights and privi- 
leges of the ſubjeft,—which appears to me to be the genuine 
operation of the King's prerogative ;—l truſt that is the ope- 
ration with which we ſhall be always beſt acquainted ;—that is 
the prerogative which the conſtitution has wiſely repoſed in the 
crown - upon that depend the juſt and the proper rights 
and privileges of the ſubject. ; ; 

My learned friend has thought fit to preface this caſe, which 
if brought immediately before you upon the ſtrict foundation on 
which alone I ſhall ſhow it ſtands, in this record, would not 
have come very favorably before a jury of gentlemen :—He has 
thought fit to introduce it with that which, if it could have 
been ſupported, would have been a much better right indeed; 
for he tells you that the mode of election, for which he con- 
tends, in this corporation, and under which Mr. Amery claims 
title to be an alderman—has been time out of mind: — He does 
not ſtand up, he ſays, to maintain an uſage of twenty, thirty, 
or forty years, nor even of a ſingle century; but an uſage of 
three hundred years or more,—an uſage, indeed, as antient, 
he tells you, as the corporation itſelf, which they have alledg'd 
to be a corporation by 9 it the fact, which my 
learned friend ſets up, in ſupport of ſuch an uſage ? If it be, 
why has not his client ſtated that title upon the record? Why 
has he not ſaid that, which his lordſhip will tell you he might 
have ſaid, if the truth would have ſupported it; and which, 
if he had ſaid and proved, would have given him a much better 
title than any he has ſet up in theſe proccedings? Having al- 
ledged that the corporation is a corporation by preſcription, 
why did he not follow it up, by fay:ng, that from time imme- 
morial the uſage of the election ot aldermen has been as he 
has ſtated it? He would then have ſtood upon the beſt of all 
tities—uninterrupted and immemorial uſage—which implies 
the acquieſcence and conſent of all petions intereſted in the 
tranſaction ; But he has not — fit to reſt upon that vight 

2 —Nor 
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—nor, in any one of the many inſtances this record is 
furniſhed with, to ſtate, that any ſuch uſage. has revailed, 
—and, tho' he has thought proper to ſet out with claim. 
ing the benefit of ſuch an uſage, in order to recommend his 
caſe to your favour, he knows that is not the title his client 
has ſet up in this cauſe; and he knows it is a title which 
would have been ſet up, if any ſuch had exiſted, I there. 
fore can with confidence deny, that any fuch immemorial 
uſage of election has exiſted ; and you obſerve that in the out- 
ſet my friend has even failed in proving that this was a corpo- 
ration by preſcription. He has, with a generoſity of which 
ou will judge, thought fit to make me a preſent of the furl 
iſſue, and of your verdict upon it: my learned friend has al. 
ways good reaſons for the preſents which he makes on behalf 
of his clients—The reaſcn of that preſent was, becauſe he 
knew, labour as he would, that his caſe would not ſupport 
that iſſue, —he knew it was a falſe allegation upon the record, 
and clearly an allegation, contrary to the title, which he muſt 
afterwards be obliged to ſtate ; for he would ſhelter that ad- 
miſſion upon this ground, that whatever this corporation 
might have been before, it was annihilated at a certain 
period; and therefore, to be ſure, he could not ſay, that 
at this time, it is a corporation by preſcription, But it could 
not eſcape your notice, that after my friend had made the pre- 
ſent, he ſecmed, a little, to repent of it, and to wiſh to qua- 
lify that admiſſion, as much as he could; for tho” he ſet out 
with ſtating, that your verdict muſt be for me, upon the hill 
iſſue, yet he thought it worth while, to take up near halt an 
hour of your time, in the outſet, in endeavoring to prove (tho 
he ſaid he could not entitle himſelf to your verdict) that before 
this judgment, which annihilated the corporation, it was 4 
corporation by preſcription. 4 
I know he did not mean idly to ſport with your time, and 
that he had ſome reaſon for wiſhing that that propoſition ſhould 
be eſtabliſhed ; —whatever his realuns were, they have failed in 
the effect, for after turning over a number of the old books of 
the corporation, and all the officers of it Paying their hezds 
together, for half an hour, they have not been able to ſtate one 
tittle of evidence in ſupport of that firſt iſſue, even if the 
judgment, which annihilated the corporation, had been out of 
the way, for they have not been able to ſhew any inſtrument of 
incorporation, or any circumſtance, which argues even the ex- 
iſtence of a corporation, till very near the period, which 1 ſhall 
thew you, is a material period in the hiſtory of the corporation 
of Chelter ; therefore the immemorial uſage, which my _ 
| 45 
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is bas thought fit to introduce his ſpeech with, though it is not 
d, the queſtion in this cauſe, has exiſted no where, but in his own 
n. imagination; —for he has not been able to prove, that it is a 
s corporation by preſcription, much leſs has he proved, that the 
nt mode of election has been immemorially uſed :- we ſhall be 
ch able to ſhew the converſe of the latter propoſition beyond a 


doubt, for as to the firſt iſſue, I ſhall diſmiſs it from your at- 
tention, it being admitted that I am intitled to a verdict upon 
it I ſhall be perfetly ſatisfied with that verdict, without 


0. taking up time to ſtate upon what it is grounded. <p 
ch Court, If you leave it there, it is proper for me to apprize 
rſt you, that I am not ſatisfied with Mr. Bearcroft's admiſſion ;— - 
al 1 ſhall direct the jury, that there is evidence for their conſidera- 
alf tion, whether it is a corporation by preſcription, becauſe I can 
he eaſily conceive, that the counſel on that fide were willing to 
ort make you that preſent- for a purpoſe, which, perhaps, I may 
rd, happen not to go along with them in. | | 3 
uſt Mr. Serjt. Adair. What has juſt fallen from his lordſhip will 
ad- occaſion me the trouble of a very few words, for I truſt, when 
ion his lordſhip comes to recollect the evidence upon that ſubject, 
ain and when you come, under his lordſhip's directions, to conſider 
hat the effect of that evidence, you will be of opinion, that my learned 
uld friend has not conceded too much; and that you will, by your 
res verdict, be inclined to hold him to that conceſſion, altho' he 
ua- ſhould fail in eſtabliſhing the purpoſe, for which it was made. 
out But the ground upon which I contend that he has failed, in 
firll the proof of that iſſue, is not that upon which he wiſhed to 
an make his conceſſion, — it is not, becauſe I conſider the corpora- 
tho' tion, as wholly annihilated, in the ſtrong terms which my 
fore friend has made uſe of, upon that ſubject ; but it is, becauſe pol- 
s 4 ſeſled of all the records and muniments of this corporation, from 
ie carlieſt in exiſtence, my friend has not been able to rake 
and up one tending to prove, that before the judgment, in qua 
Duld 'arranto, it was a corporation prior, at any great diſtance of 
d in me at leaſt, to the charter of Henry VII. for! am aware, that 
s of here is a recital in the charter of Henry VII. which does in- 
eꝛds the exiſtence of ſuch a corporation, as the mayor and citizens 
one { Cheſter, antecedent to that charter, but how long does not 
the Jppear from any evidence in the cauſe, 
t of Now his lord({hip will tell you, that in order to find that 
it of ue for the defendant, upon this being a corporation by pre- 
ex- Wc: iption, you muſt be ſatisfied by evidence, that it was a cor- 
(hall eon, conſiſting of the mayor and citizens of Cheſter, from 
tion tore the time of the reign of Richard the Firit ;—Now 
iend c very attempt, which they have made to prove it, goes 
has | 
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. a great way to diſprove it ;—had they reſted fingly on th, 
recital in the charter of Henry VII. which ſtates the exiſtenc: 
ot a corporation, it would have been . evidence, but when 
they go back to the more antient records of the corporation, 
— when they produce to you a charter from an earl of Cheſter 
(ſo early I believe as the reign of Hen. II.) who you know enjohet 
all the rights of ſovereignty before the union of the couny 
palatine to the crown, and when in that charter, you find ng 
trace of a ſubſiſting corporation (for that is the effect of tha 
charter) it is ſtrong negative evidence, that, at that time, there 
was no ſuch corporation in being, —it ſhews that there wx 
a city of Cheſter—that there were citizens of Cheſter, thut 
there were parties capable of holding and of enjoying rights; 
but it ſhews nothing like their being formed into a regular cor. 
poration, with a chief magiſtrate, and with thoſe forms, which 
are requiſite for the exiſtence of a corporation, —for the only 
effect of that evidence (in addition to what I have juſt ſtated) 
is, to ſhew that the earl of Cheſter, by charter under his ea, 
was pleaſed to declare, that the citizens of Che/ler ſhould enj1y al 
the privileges which they had before enjoyed 
Nou 1s there any thing in that which beſpeaks the exiſtence the bod 
of any thing like a corporation ? there is nothing which they 
are to do in common; in their collective capacity they are de- 
ſcribed by the word citizens; it is in that caſe as low a word z alderme 
inhabitants: they ate deſcribed as citizens of Cheſter, and theear that ele 
declares, that they ſhall enjoy, under him, all the liberties therefor 
and privileges which they enjoyed under any of his -predecel- ever in 
lors. : | charter 
I therefore contend, that theſe antient inſtruments, in which which 1 
you can find no trace of a corporation, are ſtrong negative cording 
evidence, ſufficient to rebut the recital in the charter of Hen. VII. tion for 
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This leads me (before I ſhall follow my learned friend in In tri 
the ſpecific queſtions which you are to try) to go a little into comes ir 
the hiltory ot the corporation of Cheſter, rent pro 
That Cheſter is an anticnt city we all know; that it exiſte Is, whe 
as a corporation even prior to the reign of Henry VII. I an charter. 
ready to admit, I think that 1s ſufficiently proved by the r. under a 
Cital in the charter ; however, there is not a doubt but that th! obſerve 
charter of Hen. VII. firſt reduced it into form, and gave it tht election 
conſtitution, under which I pledge myſelf to ſhew you, it has Indepen 
lubſiited as a corporation from that time to the preſent, win Mich ik 
certain interruptions, which were merely produced by the he n that | 
of the times, and the violence of power. | ight, u 
Henry the VIIch, in the 21ſt year of his reign, granted! On, 
charter to the mayor and citizens of Cheſter, in which a * he pref; 
tin charter 
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:1& conſtitution is pointed out; all the conſtituent parts of 


tence 


2 


when he corporation are accurately defined; all its officers are 
tion, drought into exiſtence; and the mode of electing them, is 
heſter 


lit inctly pointed out by that charter; I know of no city's | 


joyel which poſleſſes a conſtitution more correctly, and diſtinct- 
Dunty y defined than the city of Cheſter, under the charter of Henry 
nd no /[1.—By that charter the mayor and citizens are the corporate 
tha body; within that corporation is formed a ſelect body, conſiſt- 


then 
> Was 
that 
ghts; 


ng of the mayor, aldermen, and common council, the number 
pt whom are defined by the charter, and their powers 
jiſo marked out, which undoubtedly are very conſiderable; 
but at the ſame time, the right of explaining doubts and- 


cor of making bye laws, for the good order and government of 
which he corporation, is veſted, and wiſely veſted, in my opinion, 
only in the ſelet body, The right 3 election (that important 
ated) right upon which both the focal and general privileges o 
s feal, the kingdom depend) is by this charter properly reſerved 
joy al to the budy at large. | 

You will be aſked, preſently, by my learned friend, how 
ſtence the body at large came to be diſpoſſeſſed of that right? and to 
| they that queſtion, 1 truſt, I can give a ſatisfactory anſwer ; for 


re de- 
ord 2 
he ear 
derties 
decel- 


oblerve,—the defendant ſays,- IJ am clected by the mayor, 
aldermen, and common-council, who are authorized to make 
that election by the charter of Charles the Second; and 
therefore he, in ſupport of his title, ſets up no right what- 
ever in that ſelect body anterior to, or diſtin from, the 
charter of Charles the $0009 arg vr that is a point from 
which you muſt never, if you mean to decide this cauſe ac- 
cording to the law and juſtice of the caſe, ſuffer your atten- 
tion for a moment to be called away. | 

In truth, the material, the real queſtion between the parties, 
comes into one, tho? for the ſake of diſtinctneſs ſp.it into diffe- 
rent propoſitions, all tending to the ſame end: the real queſtion 
js, whether that right which the defendant ſets up under the 
charter of Charles II. is a vahd, legal, ſub/iting right or not, 


which 
0210 
Sil 
nd in 
le into 


exiſted 
Tan 


he 1t- under all the circumſtances of the cate; you muſt therefore 
nat the obſerve that the deiendant ſets up no title in himſelf, but the 
it the election by the ſelect body, and no right in that ſelect body, 
it ha independent of the charter of Cha, II, - Whatever opinion you 
„ with unt therefore have been led to ſorm of the exiſtence of any right 
e den n that body, prior to the charter of Charles II, that is not the 


cht, which the Cefendant has thought proper to put his caſe . 
gon, that is not the right which will juſtify your verdict on 
te preſent occaſion ; for you are to decide, whether under the 
cuiter of Charles II. and that alone, the right of election is 
| | | veſted 
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veſted in the ele? body of this corporation. You will find, 
that there is very little evidence indeed on the part of the de- 
fendant, which is, in any ſort, applicable to that queſtion- 
The corporation immediately after the iſſuing of the charter of 


Henry VII. acted under it even in the particulars in which 
it has ſince been departed from; for from all the proof in this 
cauſe, already laid before you on the part of the defendant 
himſelf, I ſhall ſhew you preſently, that to this moment 
have acted under the charter of Henry VII. in far the greater 
part of the buſineſs of this —— | 

In addition to that, I ſhall ſhew you, that they have add 
under it, even in the inſtance which has been totally departed 
from ſince that time—that is, the annual election of aldermen 
for by that charter the election is not only directed to be 


in the freemen at large, but upon the fair conſtruction of 


it (though not very clearly expreſſed) I think that char. 
ter meant an — election I will read the words —I have 
no doubt but that my learned friend will contend for a con- 
trary conſtruction, becauſe it ſeems to be that which give 
colour to the idea of the charter being departed from : the 
words are theſe :—** We give and grant, for us our heirs and 
« ſucceſſors, to the above-named city and — theit 
6 heirs and ſucceſſors, that they and their ſucceſſors for ever 
« ſhall and may make and appoint, every ſeveral year, twenty- 
« four citizens of the city before mentioned, aldermen ; as alſo 
« forty other citizens of the ſame city, for the common-council 
« of the ſaid city ;—which twenty-four citizens ſo choſen and 

made, ſhall have and bear the name of aldermen for ever,” 


Now ſome ambiguity perhaps might ariſe, as if from the | 


words “ for ever,“ there was a degree of * given tq 
the alderman in his office (that is, for life, which is all the pet- 
petuity a man can — but that the charter directs the 
election to be made every year. 
There is an entry ſtil] extant, in the corporation books, and 
one of the oldeſt in them, in which you will find that the 
twenty four aldermen were then elected expreſsly for one year 
—fo continue in their office from the day of election, fir on 
entire year; ſo that there is a clear, unequivocal act, founded 
upon the conſtruction of the charter of Henry VII. which 
is the ſtrongeſt argument, as I conceive, againſt my learned 
friend, and the modern practice of election. There cannot 
be a doubt entertained by any man who reads that an- 
tient wt but that at that time the charter of Henry VII. 
was ſtrictly and rigourouſly ated up to by the corporation 
in all its branches, 5 | 2 
en 
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A 
The next period in the hiftory of this corporation, 
in the 4 Henry VIII; Then you will find, that 


= de ſpirit of encroachment began à little to creep into. the 
* ect body of this corporation: I believe the luſt of power 
t of natural to the mind of man; I am ure that the ſpirit of 


urpation and encroachment is natural to the ſelect bodies of 
ery corporation in the kingdom (except only the one with 
ich I have the honor to be connected, I mean the city of 
ondon)—it is a general vice complained of in all places, 
he few are always deſirous of governing the many, and 

contracting their rights, and getting them as much into 
cir poſſeſſion as they can : of all commodities in the world, 
ere is none which mankind are more diſpoſed to make a mo- 
opoly of, than power; and as a monopoly of all other com- 


＋ odities, is ſubverſive of the true intereſts of trade, of com- 
* derce, and manufactures ; ſo a monopoly of power, is com- 
* letely ſubverſive of the rights and liberties of men,—But 


owever the citizens were prevailed upon, early in the re 
Henry VIII. to give their aſſent to a bye-law, by 


5 - hich they departed from the mode of election of aldermen, 
* ointed out uy their charter, and alſo reſtrained that 
ad ight of election to the ſelect body, tho not in the terms of 
bers he charter of Charles II. and that will be material for you 


creafter to attend to; but they certainly reſtrained that right 
election to the ſelet body. In a ſubſequent period, in the 
me reign, they made another bye-law, reſpecting the election 
' common=council-men ; and 7 have not a ſhadow of doubt, 
d I believe you will not have any, that theſe two bye-laws 
cre the foundation of that uſage, which my learned friend 
order to ſupport the charter of Charles II. would have you 
lieve was time immemorial ; but which in truth had its birth 
t the moment I am now ſpeaking of; that it is fo, I 
on't reſt merely upon arguments drawn from the proba- 


41 nature of the thing, for I ſhall ſhew you, that that 
10 n the ground, down to the moment of the preſent diſ- 
L te ; and that alone has been the ground, upon which the ſe- 

t the a body of this corporation have thought fit to reſt their rights, 
„% cis I will prove out of their own mouths, in a variety of 
 " WWſtances, before this cauſe is over,—It was not till the other 
nded ay, in the very diſpute now before you, that they were ad- 
hich led by their lawyers, to deſert thoſe bye-laws, the nature of 
nel hich (my learned friend near me perfectly 2 
naot will be unneceſſary to trouble you much in explaining. 

VI y they were adviſed to deſert them, becauſe they were un- 


nable, and to have recourſe 8 an experiment, which it was 


neceſſary 7 


ſupported in a court of law; for one was made by the corpo- 


under: the other, by the ſelect body, was made to confine 


IId. never was accepted, never was conſidered as a ſubſiſting 
Charter, or ated upon, except for two or three years aft: 
it was granted, which I ſhall ſpeak upon hereafter, 


reign of Henry VIII. when thoſe bye-laws were made, which 


ſuffer them to be wreſted from them by others, or torn fron 


IId. I admit that an uſage (with very little interruption) preval- Wi 
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neceſſary to make, or they muſt have given . the queſtion 
altogether—an experiment, which, I truſt, will alſo be found 
equally unſucceſsful. 

It is perfectly clear, that theſe bye-laws, tho' ſo long acqui. 
eſced in, were in themſelves void, and that they could not be 


ration at large, in whom the right of making bye-laws was 
not veſted by the charter, which they had accepted and ad! 


the right of election to the law makers themſelves, to the ex. 
cluſion of an integral part of the corporation, which his lord. 
ſhip knows, in the caſe of the corporation of Maidſtone, 
not long. * azo, was decided to be ABSOLUTELY voID, by 
the unanimous deciſion of all the judges of that court; 
which, independent of the chief magiſtrate who ſtill fits there, 
was then filled as ably as ever it has been ſince, by Mr. Juftice 


Yeates, and Mr, Juſtice Wilmot, who was afterwards chief electic 
juſtice of the Common-pleas, | Ag 
Tho” the corporation have been, on this occaſion, obliged t» MF? P21 
change their ground, which they have ſtood upon till this lit Wi inſtan 
year, yet I truſt that the ground they have now taken, will be ſuppo 
the moſt deciſive evidence, that the charter of Charles the the ſe] 
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Thus the ſecond material period of the corporation is in the 


have been the true foundation (tho' miſtaken and untenable it 
point of law) of the uſage which was afterwards founded upon 
them. While that uſage reſted upon the bye-law alone, the 
commonalty, who had aſſented to it, acquieſced unde 
it; and it is very obſervable how much more eaſily met 
are coaxed and flattered to give up their rights, than they wil 


them by the hand of power ; for from the time I am ſpeaking cg, ) 
of, till the judgment in quo warranto in the reign of Chats Wl e 


ed, not conformable to the charter of Charles IId. but to th: = 
bl 


bye-laws, of which I have been ſpeaking ; however, there vu hump 
a period, when the good ſenſe of the corporation, and perhay Wil bick 
the advice of their law officer, led them to break through thet Wi ' 
bye-laws; for in the reign of Elizabeth, a period of go make t 
ſenſe and the underſtanding of the laws, you will find, that tir! e cat 
did refort back to their antient conſtitution, to the * ant 
| e 


hem, y 


The King againſt Spencer, 
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enry VII. e the bye-laws which had been 
ade) upon ſome diſputes in the corporation, probably ariſing 

from a doubt with reſpect to the validity of thoſe very bye-laws, 
and conſidering the effect of them, as an uſurpation upon the 


eftion 
found 


. rights of the commonalty. D iſputes aroſe, and application 
: was made to the Queen ; and that Queen, by the advice of her 
n council, granted a new charter to the corporation of Cheſter, 


confirming in every particular, word for word and letter for let- 
ter, the charter of Hen, VII. with the addition of a few pri- 
vileges and explanations, which it ſeemed to require; ſo that 
there is not a doubt, but that in the reign of Elizabeth, the. 
harter of Henry VII, was conſidered, both by the corporation 
and the crown, as the ſubſiſting and the legitimate conſtitution . 
of Cheſter; for without any alteration whatever, but with ſome 
addition, thoſe privileges were re-granted by Elizabeth ; and 

e ſhall ſhew you, that peſterior to that grant of Elizabeth, the 
election was made purſuant thereto. 

Again, the ſelect body, which will ever have the advantage 
in point of management and addreſs (except, as in the preſent 
inſtance, ſome public-ſpirited individual ſhall ſtand forth in 
ſupport of the rights of his fellow-citizens)—Again, I ſay, 
the ſelect body crept into the old uſage founded upon theſe bye- 
Jaws, and for a conſiderable period, down to the reign of Charles 
IId. I believe, elections were made in conformity to them. 

We then come to that memorable ra, as my friend itated 
it, not only in the hiſtory of the corporation of Cheſter, but 

f the whole kingdom : My learned friend has ſpoken of that 
in very gentle terms indeed; he ſays it is a very important pe- 
iod in the hiſtory of this corporation, and of the whole king- 
dom, meaning the proceedings in quo warranto at the end of 
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＋ - ;harles the IId's. reign—proceedings “ perſecilj legal“ my friend 

| r ſays, though“ very imprudent and ill 1 | 

</ ” Recollect one moment (for I am ſure | need not ſtate de nows 

2 to you facts which you are perhaps better acquainted with than 

rn 9 yſelf) and recal to your remembrance what thoſe proceedings 

1 ere: They were neither more nor leſs than an attempt to 
1 ert the liberties of the whole ling dini, by ſtriking at the very 

oo oundation of thoſe liberties, by getting into the hands of the 

bes rown, or ſurreptitiouſly procuring ſurtenders of all the 


pete 9 harters, of all the corporations, in the kingdom; by 


* hich means the crown aſſumed the power of fe-granting 
of 0 hem, with ſuch terms and upon ſuch cond tions, as ſhould 
0 os 1 make them its abſolute creatures (as I ſhall ſhew you was 
that > e caſe with this charter of Charles II.) in order to ſecure, 
_ bo dy that management, a * of all the electors of members 
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of parliament ; ſo that it was at once the moſt dating, and the 


moſt effectual ſtride, that arbitrary meaſures ever made toward; 3, 
deſpotiſm, in this country. The circumſtances, which ha as th 
given riſe to the fatal and calamitous civil war in the precedi ill 
reign, important as they were, were trifling to this ; and from Tort | 
the known ſpirit of this country, no doubt, if that King, wh, er, 
dared to take theſe meaſures, had ſurvived and perſevered in i 
them, they would have loſt him his crown, as they had done his p by 
father's : ; hope ſo; and from the ſpirit of this country, there Her 
is every reaſon to believe it. bh = t ſpect 
* meaſures, my learned friend ſays, were *“ perfefth li as to 
gal, though very ill- aduiſed. Was it perfectly legal for the rithou 
chief juſtice of the kingdom, and the judges in their circuits, t a loſ 
to go about the country calling upon corporations for the (ur. MIWAIG 
render of their charters—ſtating it in charges to grand juries— e ſeen 
threatening them with the power and vengeance of the crown, whic 
if they did not 2 Was that “ perfectly legal” and nxiou: 
only “ imprudent ?” I defy the hiſtory of this or any other emed 
country to ſhew a period more big with tyranny and violence, f his e 
Tice were the times and the tranſactions from whence this pon th 
notable charter, under which Mr, Amery ſets up his title, was nce at 
derived. Hatched and brought forth in deſpotiſm, that char. pperatic 
ter has lain a dead letter, and never ſcen the light, except for aid it d 
the moment when the ſelect body of the corporation of Cheſter nd ill. 
have been driven to the laſt puſh, and called upon to juſtify ad real 
their uſurpations: They have been then obliged to have n. e croy 
courſe to this inſtrument of tyranny ; and you will have the putes 
honour, to-day, of extinguithing, for ever, this laſt ſeed of ihilatic 
deſpotiſm— this laſt dragon of King Charles's breed; for ] be. If he 
lieve the charter now in queſtion before you, is one of the lf ould ne 
which exiſts of thoſe infamous charters granted by Charles 11, conſi 
at the period I am now ſpeaking of; and I don't know whether de char 
it is not the fr/?, that has been ventured, in better times, to be dip wil 
ſet up in a court of juſtice : This however is the nature aud own, 
hiſtory of the charter, upon which you are now to decide. red b. 
Then my friend admits the wiſdom, and I am ſure you will anted 
applaud the ſpirit, of the conduct of the citizens of Cheſter, ns of 
upon that memorable occaſion ; for when numbers of the cor- duld nc 
porations of the kingdom, even the great city of London, were d ther 
terrified by the threats of the crown, into an implied ſurrender en in 
of their riphits, the city of Cheſter held out infinitely to thei my fr 
honour : They faid, —We will not appear to your quo wat- nſc has 
ranto—exctt your power—take what ſtrides of deſpotiſm seat. 
you will, we will not betray our own rights and thoſe of il _ 
ic 


the reſt of our fcllow ſubjects—we will lie by, and watt 
| | | tor 


— 


f 


4 


(45) | 
better times—take judgment by default—do as you 
caſe, we will not appear to ſuch an information — That 
as the conduct of the citizens of Cheſter ; and their example 


ert the rights of themſelves and their fellow-citizens : How- 
er, the crown was not diſcouraged by ſuch a reſiſtance ; they 
roceeded to judgment by default, and that was ſoon followed 
ne his p by a final judgment. I Tk | 

there Here, then, we come to a material period indeed: for with 
| Wc /p:& to this judgment in quo warranto, the tenor of which. 
Th l. as to ſeize into the hands of the crown all the franchiſes, 
Yr the rithout exception, of the city of Cheſter, I confeſs I was 
rCuits, t a loſs to conjecture in what light my friend would bring it 


e ſur prward, or what uſe he could apply it to in his client's caſe. 


ries— e ſeemed to me, to be in a dilemma; and in the point of view, 
rown, which I conſidered the cauſe, I confeſs I was not extremely 
I” and nxious which fide of the dilemma he ſhould take; becauſe it 

other zemed to me, that either would be equally ſubverſive of the title 


lence, f his client, There certainly were but two ſides to be taken 


e this pon this queſtion : either this judgment, the creature of vio- 
2, Was nce and deſpotiſm, was abſolute] N null and void, and had no 
char peration at all or it went all the length, which my friend has 


ept for aid it did; for if it was a legal judgment, however © imprudent 
-heſter nd ill-adviſed;“ and if the franchiſes of the city of Cheſter 


juſtify Mad really been forfeited, and were ſcizable into the hands of 
ve It- e crown, it had all the effect, till reverſed, which my friend 
ve the Wn putes to it, and which amounted, as he ſtates, to a total an- 
ſeed o WWihilation of the corporation. 8 

r 1 be- lf he had taken the other fide, it ſeems to me, that his caſe 
the luf duld not have ſtood a moment; for if this judgment was to 
les 11. ¶ conſidered as a mere act of violence, and as a nullity, then 
/hether ee charter of Henry VII. would be till ſubſiſting, for his Lord- 
| tobe ip will tell you, that as rights granted by letters patent of the 
re ard owa, and ſtanding upon matter of record, cannot be furren- 
e. ed by leſs formal means than thoſe by which they were 
zu will WP a'itcd ; that this charter remaining in the hands of the citi- 


'heſter, rns of Cheſter, uncancelled and unſurrendered, the crown 


je cor» eld not grant a charter inconſiſtent and incompatible with it ; 
1, wee il d therefore this famous charter of 37 Charles II. would have 
rrender een in point of law a mere nullity,—So it would have ſtood, 
> theit e y friend had taken the other fide of the dilemma : His good 
o war- WP" (© bas already foreſeen all J have now Rates ; and I dare ſay, 
potiſm een deal more than I can ſtate to you upon the ſubject, 

\oſe of But it remains with me to ſhew, that the fide of the dilemma, 
3 wat Wi hich he has taken, will be juſt as effectually deſtructive or 


ill, 1 truſt, be followed with effect, by thoſe who wiſh to 


his. 


. 
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his caſe. The language and effect of the judgment were, thy 
there was an end of all their r far corporation itſel;, Wi Wit 

| ſays my friend, was perfectly nullified and diſſolved—there wy} 

; ; a total diſſolution of the corporation of Cheſter—there was 20 
mayor, no aldermen, no common-council-men, no freemeq, | 
not a corporation nor a corporator exiſting : Theſe are th; | 
terms, the emphatical terms, in which my learned friend hy | 

thought fit to ſpeak of the effect of that judgment, 

Let us now, therefore, come to the conſequences, I mul 
here ſtate a little corporation law, with reſpect to the accep. 
- tance of charters, My friend has advanced, as a propoſition, 
that where there is a charter of creation—a maiden charter, 2 
he calls it—it muſt, if accepted at all, be accepted entirely — 
Not fo, ſays my friend, of a ſubſequent charter granted to: 


Wy ot! 
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corporation already in exiſtence; for that may be accepted i | | he. 1 
part, and rejected in part. | pted ; 


Now I muſt ſay a word or two upon theſe two propoſitions, 
As to the firſt of them, tho' I might perhaps in terms agre 
with my Icarned friend, yet I by no means approve of hi 
manner of putting and applying that propoſition, On the 
contrary, I take the very reverſe of it to be true, My learnel 
friend ſtates what I conceive (ſtated in thoſe terms) to be god 
law, and upon which we 'ſhall both agree; that is, a ney 
charter of creation muſt be accepted in toto, or not at all 
But obſerve how he puts it: If it muſt be accepted in tot o 
not at all, and if I can ſhew it has been acted conformably 
„to in any ene inſtance, the conſequence is, they have . 
“ cepted it all”, That is an application of the principle, which hs 
T with both my hands deny; and which I am ſure your own £4 16 
good ſenſe will revolt at: The converſe of the propoſitia Me: : 
is true, and is ſuch as ariſes from the known and juſt prerog- U ir 5 
tive of the crown. The crown has a right to ſay, “ Her We « 
I hold forth a bundle of privileges to you, accompanied with heed 
„certain conditions; take them or leave them: You ſhall na Sk 
* take ſome, and leave others.” It is, not,“ If you take one, unge 
* 1 cram all the reſt down your throat,” Common ſenſc- cd 
the principles of the law—the principles of freedom—revolt à 
the idea. But if a perſon ſays, “I will thank you for this- 
© I will accept this, that, and the other, but not al! ;” the an 

ſwer is—** No! if you do not take all, you take none.“ — 
1 truſt I ſhall have an. opinion of infinitely greater authority 
than myſelf, and coming from a place of infinitely greater avs 
thority than that in which we ſtand, that this is a principle ol | 
the law, | | | | 
With 


of 

ptanc 
Then 
find t 
Che 
there 
ken do 
finds 
ember 
dember 


anted 


ar, is 
e acts 
ce of 
r was 
Che 
a Cor 
0 ard 
anſw 
oth 


: 
* FP 
* * 
4 
= 
- 7 
5 
1 
2 
* 
13 
br 
{ 5 
Ka. 
: A H 
1 
7 +9 
- 23 ® 8 
1 * £3 
S144 * 
1 7 
ad. 7 
23*. 9 
6 = 
43. = = 
4 d I 
7 ol * 
4 7 
it 1 
Ai F 
195 þ 
1 
5 
14 
1 + 
PE -: 
1. 9 + 
r 
. 7 1 
© 8 
„* 
3 
1 
. 
0+ 
{ S : 
„* 4 
119 
5 1 
1 
— A 
4 1 
1 * F 
3 
N 
4 
x* S a4 - 
- \ 5 
* N 
j 
- ' 
15 - 
I 2 
Nx 
1 if 7 
I. . 
+ 
\ 
g 1 
Fd 
* 1 * 
$$ OB! 
L 3 
F 2. 
5 
4 ad 
1 
. 4:4 ö 
L 
: 35 
3 Y 
5 1 
g 1 
* f 
- „ 
1 
1 1 
13 + 
* 
| .T 
8 
\ 
1 . 
2 * C 
. : 
0 . 
0 . 
7 
: 
k x 
4 
- 
a | 
- 
44 f 
XS - 
For 
l 
ET 15 
3 
p 
1771 
1 


— 2 7 85 l 
2 8 * W ee 4 « 
— * 


2 
n. rere — — Se 


i 

Wich reſpect to the other propoſition, that a charter grante 

a corporation in eſe may be accepted in part, and rejected in 
yt; I confeſs I entertain great doubts : I know of nothing 
e a judicial authority, which can go to ſupport that propoſi- 
n: — there have been dicta to that effect, which my friend 
ted; but if ever that becomes a material queſtion in this, or 
Sy other cauſe, in which I may have the honour to be con- 
rned, I ſhall not deſpair of maintaining the reverſe of that 
poſition, I conceive it is expreſsly contrary to the prero- 
tive of the crown; which ſays, JF you refuſe the condition, 
privilege ſhall be void :” However, in this inſtance, it does 
it ſecm to me, that ſuch a queſtion will occur; or if it 
es, it muſt be ultimately decided in another place. Ihen 
e application of the law, as my friend and I have both agreed 
terms, is, that a new charter of incorporation muſt be ac- 
pted in toto or not at all, You obſerve I contend that the ef- 
of this propoſition is, that a partial acceptance is no ac- 
ptance. : 25 
Then comes the charter of Charles II. In what ſtate does 
find the city of Cheſter ? for I dare not call it the corporation 
Cheſter, after the emphatical terms of my friend, “that 
there was no corporation nor corporator.” In what ſtate 
zen does the charter of Charles II. find the city. of Cheſter ? 
finds it inhabited by certain people, who had before been 
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jembers at all: and to all theſe people callaclively the charter is 
anted; for it is granted to the citizens and inhabitants of the 
ty of Cheſter: ſo that the deſcription of the new corpora- 
on is different perfectly in terms and in t from the old 
e; for by the charter of Charles II. every inhabitant of 
heſter is incorporated, who chuſes to accept of it. 

We come now to the queſtion of acceptance: Says my 


ied with arned friend, we will ſhew you it was accepted beyond a 
hall not d in i 7; Br, 

Os doubt, for every perſon named in it took upon him to act 
3 under it, and you will find that for three whole years they 


ated under it. No doubt an uſage of three years, or one 


revolt l ar, is evidence, ſuch as it is; but conſider a moment by whom 
r this e acts are done, which are contended to amount to an accep- 

the an ce of the charter. I have already ſtated, to whom the char- 
ow. r was granted—it was granted to the citizens and inhabitants 
uthorit] Chet? 


er, that — ſhould have a mayor that they ſhould 
a corporation conſiſting of ſuch and ſuch members. Then 
0 are to accept this ?—to be ſure there is not much difficulty 
anſwering that queſtion—the pcople to whom it is granted, 
others can accept it, Who have accepted it? Hays the ei- 
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( 48 ) 
tizens and inhabitants of Cheſter accepted it ? Has my friend 
Thewn one act? Can he ſhew one act of this kind ? I defy hin 
todo it, I throw down the challenge, and will wave all ob. 
jections to the regularity of the acceptance, which he contend, 
for. Has he proved, or can he prove, a ſingl act, done by the 
citizens or inhabitants of Cheſter, either teſtifying their ac. Wi 
ceptance of this charter, or of their acting under it? Not on, 
But I will tell you what he has proved: He has proved tha Wi 
the little junto,—the ſelec: body, who applied for this charter. 
who joined with the crown to betray the rights of their ſelloy 
citizens—that they accepted it—there was not much difficult 
in proving that the party who alked for a charter woull 
accept it, —that this little junto, concurring with the miniſter d 
the crown, accepted ſuch a charter as the crown thought kt 
to give them, Does the proof go one tittle beyond that ? fx 
all the acts, which have been proved for three years, are the a& 
of the very perſons named to be the mayor, aldermen, au 
common council, and of ſuch as they choſe purſuant to the 
directions of the charter, Is it to be wondered at, that imme. 
_ diately upon the poor of that charter, the very people who 

applicd for it—who had been at the __— of it—(for they 
produce the orders to pay for it)—that they ſhould accept of it! 
But did the citizens and inhabitants of Cheſter accept of it! 1 
venture to ſay, No; and I will prove that aſſertion. In ths 
notable charter, there is a clauſe by which the King very gf 
ciouſly grants, that all the late freemen of Cheſter may, if thy 
pleaſe, readmitted under that charter to their freedom.- Wi 
Now, . gentlemen, you will not forget what my friend has told 
you, that there was at this time no freeman, no corporator, exil 
ing in Cheſter ; but the King thought fit graciouſly to alloy 
thoſe, who had formerly been freemen and corporators, to n. 
fume that character under his new charter. This was palpadl 
holding forth à bribe to the honeſt citizens of Cheſter, 7 
with the others, in betraying their own rights, and that of the 
kingdom. They had virtue enough to refuſe it; and out d 
nine hundred and thirteen freemen, of whom the late corpor Wt 
tion of Cheſter (for ſo I muſt call it in compliance with ay 
friend's ſtatement) conſiſted, —I ſay, out of NINE Hung; 
AND THIRTEEN freemen, there were but TWENTY-ONE wil 
could be found baſe enough to accept of the bribe ; the od 
eight hundred and ninety-two, like honeſt men and good ci - 
zens, refuſed to reſume the exerciſe of rights, which the 
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were to hold at the pleaſure of the crown ; for thoſe were the foi I vg 

. . * 7 3 f the 
of rights which they were called upon to exerciſe under u uſag 
new charter, as I ſhall ſhew you preſently, be 
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Then is it poſſible to contend for a moment, that this char= 
r was accepted by the citizens of Cheſter, to whom it was 
ranted, when only twenty-one out of nine hundred and thir- 
en came in and took up their freedom under it? 


by the Then let us ſee if it is accepted by the inhabitants, (for there 
ir 40. 2 new deſcription added in this charter to the old one) as the 
Vot on, ing moſt probably foreſaw that thoſe perſons who had re- 
c tha | ſed to ſurrender their rights, would not accept it, therefore, 
oy ith a view of filling the corporation, he incorporates all the 
ſelloy habitants, as well as the citizens, He was diſappointed in 
my bat; for the inhabitants partook of the virtue and ſpirit of 


heir fellow-citizens ;—and there was not one of the inhabitants 


_ a ho accepted it; for they have not produced, and I again defy 4 
S . em to produce, a ſingle inſtance of any inhabitant coming to 
+ laim his freedom under that charter. I aſked Mr, Hall, the 


pwn-clerk, the ſervant of the corporation, the witneſs brought 


n, an BS: re to ſupport the rights of the ſelect body as far as in truth 
ny d juſtice he can. (I will do him the juſtice to ſay I believe 


will go no farther) — He tells you he never knew, heard or 
ad of a ſingle inhabitant claiming his freedom under this 
arter,—Then does not this make the caſe as clear as the ſun 
noon-day ? Have you not reaſon to reproach me for taking 
p any more of your time? Have you not reaſon to deſire me 
d fit down, and to declare you are perfectly ſatisfied, that nei- 
her in law nor in common ſenſe was the charter of Charles 
ze IId. accepted by thoſe to whom it was granted—namely— 
e citizens and inhabitants of Cheſter, —As to the acceptance of 


has toi be ſeleft body (the little junto) named in the charter, I hold that 
r, exit tremely cheap. | | ny 
to alloy This obſervation, which appears to me not to be captious or 
5, do Its phiſtical, but founded upon the reaſon and nature of the caſe 
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elt, completely does away the little ſubſequent period of three 
, which my — friend reſted upon with ſo much triumph, 
d took up ſo much time in laying before you in proof of the 
ceptance of this charter, for except the evidence of thoſe 


4 


enry VIII. My friend's good ſenſe revolted againſt it; for 
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_—_— ce years, there is not a tittle of evidence in the cauſe. 

Win ggg learned friend, in the outſet, blamed his clients for ſet- 
2 bim to prove the uſage which he had ſtated as far back as 
| 1 


u could that prove an acceptance of a charter granted by 
100d cl. ares II.? And he had too much decency to take up your 
ich * eich proving that which had nothing to do with the iſſuc. 
e the 0 9 If the uſage prior to the charter will not avail, as little will 
under WY _ ulage ſublequent to 1688 avail z and that leads me to ano- 
Tha er part of the hiſtory . to the granting this r 5 

. | or 
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for the next period to theſe three years, in which there was 4 
fullen ſilence on the part of the great body of this corporation, 
and a vigorous exertion of the junto who had obtained this 
charter; is a memorable period indeed; for however ill adviſed 
that unfortunate Prince who ſucceeded Charles II. was in other 


that chat 
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as effectu 


particulars, and who, by being a little “ imprudent and ill al. n end tc 
viſed had the misfortune afterwards of loſing his crown, when l difſo! 

| threatened with danger, as my friend told you—when he head hen 
that an invaſion was certainly preparing in Holland, and in. been mad 
tended againſt him, he was then prevailed on to do that which all the m. 
was right; he was induced by his fears to liſten to better coun- comes a < 
ſels, and one of the firſt good effects produced in King James at his ple: 
IId. from his apprehenſions of that invaſion, towards the (al. will—but 
vation of the liberties of the country, was, reſtoring the rights warranto, 
and franchiſes of all the corporations in the kingdom. In thi rights gra 
manner did King James's good genius adviſe, which might and the cl 
have ſaved his crown, and — his family upon the throne, tend that 
if he had liſtened to it ;—happy for this country he did not have done 
liſten to it, becauſe we have a better family in the place of his, done to. | 
He was adviſed to make uſe of the very weapons which deſpo- charter; 
tiſm had put into his hands, to overturn that deſpotiſm ; for ment in « 
this charter, which I ſtated before to be hatched in violence the antier 
and deſpotiſm, contained in itſelf the ſeeds of its own deſtruce had ſtopp 
tion: It contained a clauſe (which I believe is to be found in under the 
all the charters granted in that period, and in no other) em- the rights 
powering the crown—without fault or delinquency—without granting 
reaſon aſſigned to remove every member of that new corpon. quo warre 
tion !—In this charter of Charles II. was contained ſuch : would be 
clauſe, the object of which evicently was to keep the corpon- ment, anc 
tion in good behaviour, under the peril of that diſſolution, tht ſtate in w 
power of which the King reſerved in his hands.—PFortunately, Gentle 
however, that power was made uſe of for a better purpoſe; had been 
for King James, by the advice of his council, availed himſel people wh 
of it to put an end to that ſyſtem of violence which he his the IId.— 
begun, removing the mayor by name, and by name every d. council w 
derman and common-council-man eſtabliſhed by the charter d will you 
Charles II. — f very ching 
After my learned friend has been ſo emphatical in ſtating the of the ver 
effect of the judgment in quo warranto, I think I can ventur, Tights Po 
with confidence, to follow him upon the effect of this order d pardon w. 
James. The effect was intirely to annihilate that corporation, were beſo 
which had been violently and corruptly created ; for, by taking | ſhall give 
away the chief magiſtrate—by taking away the whole body d been atter 
_ aldermen—by taking away the whole body of common- council. 2 
of t 


men—by taking away every individual of the body known bf 


that 


ta}: 


that charter, who had a power to ele? new members, — the corpo- | 
zation was effectually diſſolved, and there was once more an 

nd of the corporation of Cheſter, It had riſen but a ſhore! 
time indeed from its former aſhes, and it died by a means quite 
as effectual as thoſe which my friend ſtated had ſo intirely put 

n end to its exiſtence before. That corporation was effectu- 
ally diſſolved, and there was an end of it. 
1 hen appeared the good effects of the wiſe uſe which had 
veen made of this inſtrument, Immediately after laying aſide 
a the members of the new corporation created by Charles II. 


4 
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Ne comes a charter of James, not new modeling the corporation 
neg at his pleaſure—not reſerving the means of deſtroying it at his 
als will—but pardoning in direct terms, the judgment in quo 


uarranto, and in expreſs and dire? terms, reſtoring all the 
ibis granted to the corporation by the charter of Henry VII. 
and the charter of confirmation by Queen Elizabeth, I con- 
tend that the latter was more in point of law than he needed to 
have done; and that we have done more than we need to have 
done to. put in iſſue the queſtion of the acceptance of that 
charter; for the legal effect of the King's pardoning the judg- 
ment in quo warranto, I contend to be the reſtoration of 11 
the antient rights of the city of Cheſter, ſo that if the King 
had ſtopped — after turning out thoſe people who had? 
under the pretence of the charter of Charles the IId, uſurped 
the rights of the corporation, he had contented himſelf with 
granting a pardon, under the great ſeal, of the judgment in 
quo warranto, I contend with confidence that the effec of that 
would be to do away completely all the operation of the judg- 
ment, and to leave the corporation of Cheſter, preciſelv in the 
ſtate in which it was the day before the judgment was ſigned. 
Gentlemen, do you call for proof that the very people who 
had been contending for their rights for years before—the very 
people who had refuſed to ſubmit to the uſurpation of Charles 
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hat the [1d,-the very people upon whoſe application the order of 
ol council was made, to turn out the uſurpers and intruders— 
r of will you call for evidence to ſhew, that they accepted of the 
very thing which they had been ſoliciting ?—that they accepted 
the of the very thing which was to reſtore them to all their antient 
ure, tights ?--[t will, I ſuppoſe, be allowed that the effect of the 
«| pardon was to reſtore them exactly to the ſtate. in which the 
ion, were before the 4 — But we ſhall not ſtop there, for ! 
linz hall give a very different evidence indeed from that which has 


been attempted. to eſtabliſh the acceptance of Chartes's charter 
during thoſe three years, for in order to prove the actual reſtora- 
ton of the charter of ä we {hall ſhew you that the 


I perſons 
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perſons reſtored entered immediately into the poſſeſſion of thei 
tranchiſes We ſhall ſhew you that for ſeveral years pofterig 
to the reſtoring charter, no man preſumed to act in any corpo. 
rate capacity at Cheſter, but thoſe named in that charter, « 
thoſe that were corporators before the judgment, for all thek 
reſumed their functions. We ſhall ſhew you an acting unde 
it not by the ſele& body only, but by the whole corporation: Fox 
. when they came to be reſtored to their conſtitution under the 
charter of an VII. the ſelect body fill continuing the mode 
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of election, which had crept in. in conſequence of the bye. ill you n 
laws which I have ſtated, we ſhall ſhew you that the body x roteſt of 
large, joining in one petition to the number of above 400 f harles II. 
very large number indeed to be brought to concur in one 28 rate agair 
when the whole body were not got together) with two of the not once 1 
aldermen, in a formal act, made an application to the Mayer auſe, ame 

| for the reſtitution de facto of the rights which they held unde hom the 
the charter of Henry VII. and claiming in direct terms the der it as: 
reſtitution of that mode of election preſcribed by the charter of uch it has 
Henry VII. which had been juſt reſtored to them. They con- this cauſe. 
ſidered themſelves, rightly, not as acting under any charter of p that « 
James II. for you will obſerye the charter of James II. is not s purſuant 
new one; it contains, as I ſaid before, no new grant—110 na Your own 
modification; the ſimple operation of it is to give more expreſs pf Henry 
effect to pardoning the judgment in quo warranto, and to re- pf their el 
tore the antient conſtitution — The moment it paſſed, the ci- piſturb the 
tizens conſidered themſelves as repoſſeſſed of their prior and attempt to 
better right and title to their antient franchiſes, onſtructic 
In this manner then they applied to the ſelect body. They o man Ct 
aſſented to the claim, and by a ſolemn act of the mayor, alders harter, tt 
men, and common council the mode of election preſcribed by the Which wer 
charter of Henry VII is in expreſs terms reſtored, That is pro- $ a piece 
teſted againſt it is true by ſome of the / junio, who were fiill It did n. 

un willing to be driven from their attempts; but that proteſt, in ff ten yea 


my opinion, greatly ſtrengthens the evidence upon our part of aue, as 
the caſe, and ſeems to me perfectly deciſive againſt that ſet up ove 
on the part of the defendant. 1 import: 


For, gentlemen, ſtill recollet—and I muſt entreat you to The yer 
forgive me if three or four times I ſhould call your attention to ation of 
that which is the true queſtion.— Mr. Amery ſays he is elected heir right 
under the charter of Charles II. — not under any bye-law or he ſelect. 
uſage, | | BS dbicrved, | 

This application of the freemen, the aſſent of the whole n 1693, 
corporate body, and the proteſt againſt it, are but nine years As of th 

| | poſterior Henry 


| ( 89 / * 
terior to the date of this notable charter of Charles II: iq, 


hen 

mix then poſſible to conceive that the men proteſting againſt this 

po- hich they call an innovation —thoſe too every one of them 

5 * amed in the charter of Charles II. and within nine years 

het ter, ſhould have confidered it as a ſubſiſting charter, or ac- 

der pted by any branch of the corporation of Cheſter? If other- 

Far iſe, what would they have ſaid ? What are = doing? You 

the e reſtoring a mode of election in the teeth of our charter! w 

ode oteſt againſt it, and ſtand upon our charter, —Gentlemen, | | | 
Nt ill you not be aſtoniſhed to find, when you come to read the — 
ya roteſt of thoſe very men ſpecifically named in the charter of 

(2 WT hacles II. within nine years after that though they remon « 

20 rate againſt the mode of election, the charter of Charles II. 

the not once named, That alone, if there was nothing elfe in the 

or auſe, amounts to demonſtration that gven the very people to 

= hom the charter was directed, nine years after, did not con- . 


der it as a ſubſiſting charter, but a piece of waſte paper; and 
uch it has been ay barry, till revived for the firſt time in 
his cauſe. - The proteſters themſelves never thought fit to ſer 


r of p that charter—but contend that their mode of elect on 
ot i s purſuant to the charter 1 Henry VII. Whether it is fo or not, 
ni your own good ſenſe will ſhew you. I admit that the charter 


pf Henry VII. is their ſubſiſting charter; if that is the mode. 
pf their election, let them perſiſt in it, and nobody will ever 
piſturb their poſſeſſion of it. But they were driven to this poor 
attempt to infiſt that the charter of Henry VII. authoriſes this 
onſtruction they were driven to give it a conſtruction, which 

o man could give, becauſe they conſidered it as a ſub/i/ting 
harter, rather than have recourſe to another, the words of 
which were perfectly clear, but which they looked upon only 
$ a piece of waſte paper, | | 

It did not reſt there, for to be ſure there never was a period 
df ten years, which afforded ſo much material evidence in any 
eic, as from 1688 to 1698, It was a period very lightly 
lolled over by my friend, and I do not wonder at it; but it is 
1 important period in this cauſe, 

The year 1688 was an æra which began by the new procla- 
ation of James 2d. In the year 1693 the commonalty claimed . _ - 
heir rights under their old charters, which was aſſented to by, 
he ſel:& bady, except by a few who proteſt ; which, as I have 
dbicrved, is ſtrong evidence of the non-acceptance of the charter. 7 
n 1693, 4, 1695, and ſoon till the year 1698, there are repeated 
ot the corporation at large, all conformable to the charter 
| Henry VII. and to the reſtitution of it in the chaiter of 

James, 
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James 2d which they had juſt received, and to the act of the en 


oration itſelf, which I have juſt mentioned to you. 
You will find that in theſe years a number of elections wen 


made of aldermen and common- council by the body at 17 
| l 


in the manner preciſely preſcribed by the charter of Henry y 


You will find another moſt ſolemn and deliberate act of th bj 
whole corporation, recognizing, confirming, and regulating Wi 


that mode of election, and this done alſo by the ſelect body 


which is very remarkable indeed, and preciſely according » 


the directions of the charter of Henry 7th, which veſts the 


power of making bye laws, in the mayor, aldermen and con. \ 


mon council . 

You will likewiſe find the ſelect body making new regulz 
tions, not to alter, but to modify the election of aldermen a 
common council, by the body at large. | 

You are not to be ſurprized if you never find. a word about 


the charter of James IId in any of theſe proceedings; becauk, | 
as I ſtated before, it contained nothing but the reſtoration d : 


their former title. This, however, did not paſs without ſony 
oppoſition from the other party. You will find that in Jul, 
1693, they apply to Queen Mary in council (King Willa 
being then abſent ſhe was regent of the kingdom) complainiq 
of this new mode of election, as they called it; but if they wer 


. ſo abſurd, ſo fooliſh, and had ſo much forgotten their own cat 
and that which they had built their on rights upon, in the hum 


and confuſion of the proteſt in June, 1693, that they then omi. 


ted to mention the charter of Charles IId (tho? it was grantel 


Keke but nine years before) one would think, they would have ha 


e 
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time to recolleCt it, at leaſt before they preſented. a ſolemn pe. 
tition to the Queen in council; and if they conceived themſelvs 


to be poſſeſſed of ſo indefeaſable a title, as a ſubſiſting charter, 


the words of which were perfectly clear and unambiguous, they 
would have had recourſe to that title, and called upon the 
Queen in council, to ſupport the act of their predeceſſors; but, 


there is not one allegation in the petition, of the words of the 


people who lived when it paſſed, and ſhould now venture to ſet | 


it in thole days, w 
or, whether they were conſcious that it was never intended 9 
N Oey” 1 


charter of Charles IId, yet they talk of the charter of Heng 
7th—the bye laws, and every thing in ſhort, except the chan 
of Charles IId. It is a very ſingular thing that this charter ſhoull 
ſeem to be totally forgotten nine or ten years aſter the time i 
was granted, and yet that people now (at the diſtance of a cen- 
tury) ſhould know more of what was done under it, than the 


it up as a 3 charter. Whether they were aſhamed d 
ether they had grace enough to be aſhamed, 
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* 00k carried into effet—it was reſiſted by every-body. What= | 
er their reaſon was, they ſeem to have locked it up in their 


——— — 


wen ong box, and to have been very careful not to put any per- | 
lar, . in mind that ſuch an inſtrument exiſted, | 
VII. To this petition (wherein they mention having been diſ- | 
cd by King James) an anſwer was put in by order of the = 
ating - poration—upon which the petition was diſmiſſed by the I 
0dr, hf yy council, and the matter was left to be tried at law. For 
; 6 Wc ſc people being ſtill reſtleſs, had previouſly complained to 
ee court of King's-bench, that they had been turned out of 
co» WS cir offices to which they had been duly elected, and procured 

Wy mandamus to reſtore them, The corporation made a return 
pul WS this mandamus under their common ſeal, in which not a 


al Word is ſaid reſpeRing the charter of Charles II. but they ex- 
esly ſay that the complainants had been elected into the com- 


bout on council under the charter of Henry VII. for one year, 
aule, WW hich being ended, others were elected in their room, by vir- 
n re of the ſame charter. The court was of opinion that this / 
ſom WWeturn was not ſufficient to give judgment upon, but they re- 
Jul, Wu (cd to reſtore the parties who had applied for the mandamus— 
lian Wo that there was an end of their claim,—after proteſting in 
nin; he corporation—after petitioning the Queen in counc.l—and 
were ter getting their mandamus in the court of King's-bench ;j— 
ca, n all of which proceedings, they never once inſiſted upon that 
um eme piece of parchment * which has been brought into court 


mit. e day, And now will it be poſſible to contend, after theſe / ,—C 
intel WR ery people have ſtated that they had been turned out, that the 


hal Wor cr of James to turn them out was never ſignified to them? 
be · We ſhall prove out of their own mouths that it was; and 
clvs nat a copy of that order has been kept among the records by 
uten hc town cleck of Cheſter, who ſhall produce it to you—we 
ther an produce a copy from the ene. containing that 
tne rrder of amotion, for the council- book is not come down, (my 
but, rend and I have agreed about the admiſſion of a copy) we 
the ne bring a cleck of the council who will tell you that if an 
en order of council has been iſſued, which is not carried into ef- 
arter ed, nor tranſmitted to the people to whom it is addreſſed, the 
oud onſtant practice is to enter a vacat in the council book as to 
e Such order; we ſhall prove that there is no ſuch entry, but 
cen· that it ſtands in the council book a ſub/iNting order. ; 
the | Gentlemen, I am now pretty nearly come to the concluſion 
o ſet | of the hiſtory of this cauſe, and of theſe curious tranſactions, 
| of BF =! very curious they are as ever came into a court of juſtice. 
ned, W The next important period comes ſhortly after, which was 


nde year 1698; Mr, Whitley, who had been mayor, and 


who 


* Finely gilt, and decorated with emblematic devices in a moſt curious and 
renatkable manner, RS 


0 gt 


| who was a very active member of the corporation, and, to bu 


of his fellow citizens, died about the middle of the year pre, 


they did not call a meeting of the ſelect body to proceed ty 
elections, and to ſay, this commonalty have uſurped upa 


nullity in point of law, and that the commonalty have a right } : 
to rclume thoſe rights whenever they pleaſe, which they nos nel 
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honour, a very zealous friend and ſupporter of the juſt rights 


ceding ; the old junto then plucked up new courage, they ſet 
to work afreſh, and, by what means, I know not, again c,. 
joled the poor commonalty to make as it were a new ſurrende; Wl 
of their rights—for in the year 1698, there is the moſt ex. i 
traordinary tranſaction (when you come to examine it and tue 
it altogether) that I ever met with in any corporation—they 
call a general meeting—they had been feelingly convinced d 
the abſurdity of — up a right in the ſelect body—they hy 
made too many ineffectual attempts within ten years preceding, 
to venture to reſt upon any acts 5 could do themſelves. 


us, we will renew our ancient rights, and turn them out:“ 


No—but they call a meeting of the commonalty themſelves, Upon t 
to prevail upon them to relinguiſb their right; and though they hey were 
prevailed upon the majority at that meeting to do ſo, yet they I ſuppoſe, 
did not venture to reſt upon that, and the moment they got the ben we 
commonalty to conſent to this, to turn them out of the hal, We] truſt to 
(as has been the practice ever ſince) then to proceed to the there were 
elections and to fill up the vacancies—but, (would you believe that we w 
that any men could be guilty of ſuch a contradiction) the vey Charles I 
men who at that ſame hall prevailed upon the commonalty to and his le 
reſtore what was called the ancient right of election, make that How th 
commonalty proceed immediately to fill up the vacancies in the I know 
ſelect body, for they are at that very meeting filled up by the argued th 
citizens at large. So that the very act by which they cajoled laws wou 
and ſeduced the commonalty to make a ſurrender of their pri- ſon and t 
viliges, contains the ſtrongeſt recognition of them—they get title at all 
them to fill up the vacancies, conceiving they could not Johnſon a 
otherwiſe be a legal and ſubſiſting body, Gut, having this corpo 
got the vacancies legally filled up by the commonalty, Is in my 
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and their conſent to what they call the old mode of election, 
they, falſely in point of law, thought that would be a valid 
act in future, and they could afterwards proceed without the 
commonalty. From that time they proceeded to elect under Wi 
this fort of bye-Jaw, for ſuch it was, made in the year 169%, Wl 
which for the. reaſons I have ſtated, I conceive to be a mere 


are deſirous of doing. x 
They proceeded as before, but not without interruption, ſ i 
there was a memorable diſpute in 1733, in which the com- 
| monalty 


. 


u monalty brought an information in quo warranto, againſt the 
bt whole of the ſelect body —againſt the then aldermen, and the 
Its rommon- council deſcribing them, eo nomine, as mayor, alder- 
> nen, and common-council- men, of Cheſter, and under that 
© eeſcription they call upon them to ſhew under what right they 
1der Ml laim and exereiſe the franchiſe of electing aldermen and com- 
x. on-council, excluſive of the freemen at large. What anſwer 
ake Joes the corporate body make to this information in quo war- 
hey anto, and what title do they ſet up? why they had not ther: 
d of ound out the charter of Charles II. it had lain fo effectually 
hat buried, that even in the year 1733 they had not dug it up 
ng, zgain—but they ſtate (what I mentioned to you in the outſet) 


hat under that bye-law, the election was made by the ſelect 
body—and they ſay that that bye law was a valid, ſubſiſting 
bye law at that time, | | 

Upon that information ſeveral iſſues were directed to be tried; 


be j they were tried, and verdicts were found, and my learned friend, 
hey WY I ſuppoſe, will ſay by and by, as he did in the opening, that 
the when we have diſputed this matter, we have always been beat. 


WI truſt to day will form an exception to that general rule, if 
there were no other—he will certainly tell you, by and by, 
that we were beaten then ;'—but how ?—not by the charter of 
Charles II. but beaten by theſe very bye laws which my friend, 
and his learned coadjutors, to day have deſerted as igll. 

How the commonalty came to be ſo ill adviſed as to acquieſce, 
I know not; when if they had brought it into court and 


laws would have been found to be null and wid :—that John- 
ſon and the reſt of his corporators would be found to have no 
title at all; but they acquieſced, and in conſequence of that 
Johnſon and his aſſociates continued in poſſeſſion of the rights of 
this corporation, Now that plea, by the whole corporate body, 
is in my opinion not only evidence, but concluſive evidence, 
ppainlt Mr. Amery, that > has no claim to be elected under 
the charter of Charles II. for it is a direct reſort to certain bye 


the Jaws, under which they expreſsly ſtate their elections to have 
der been held, and their rights to have been exerciſed—then if it 
gs, | was held under theſe i 6 laws, it was not under the charter of 
2 Charles II. It is a plea by the very ſame body, under which 
gt Mr. Amery now makes title, and therefore is lire& evidence, 
ow | out of his own mouth, that the body who elected him did not 

| Claim this tight under the charter of Charles II. for they ex- 
for prelsly tell you under what they did claim it, without men- 
* tioning a ſingle word of that charter, 


the bye law made in the reign of Henry VIII. and they fay, 


argued the point of law, there would be no doubt but theſe bye 


But 


| 1-8} 


But they. had their reaſons for omitting in their plea h 


mention the charter of Charles II.—for though it had been 


totally forgotten nine or ten years after it was granted, ſome. 
body or other had ſtumbled upon it in the old cheſt of the cor. 


poration in 1733,—and without attending to all the circum. 


ſtances of it, they did, in the firſt ſtage of that diſpute, venture 
to bring it for the firſt time into light, for I find that upon the 
motion in the court of King's-bench, upon which the informa. 
tion in quo warranto was grounded, —when they came to ſhey 
cauſe, why the quo warranto ſhould not iſſue, they did give; 
little hint at this charter of Charles II. and would have been 
glad, if they could have ſheltered themſelves under it, which 
would have been better than having recourſe to theſe old bye 
laws ;—but 1 will read to you what was ſaid by the great judge 
who then preſided in the court of King's-bench, with my Lov 
Hardwick: at their head, and then you will not be ſurprize, 
that the charter of Charles II. was again locked up in the cor. 
poration cheſt—though you will be ſurprized, that it has ſeen 
the light to day. 

My Lord Hardwick ſays, (ſpeaking of the charters grantel 
in the latter end of Charles II. reign)—“ theſe charters hay 
« never been countenanced 'in Weſtminſter-hall, and I wil 
not give an opinion in ſupport of them, unleſs the ſtrongef 
evidence in the world be laid before the court, of their being 
accepted and uniformly acted under ever ſince,” Now, ha 
that evidence been laid before you? — What! ated wnifermj 
under ever ſince, when the people to whom it was granted had 


«c 
40 
tc 


forgot it nine years after - Now, “ as to the election of the 


two mayors, immediately after the 37th Charles II. they 
« were by the very bedy in whom the right of election was 
„ veſted, excluſive of the citizens :”—And therefore, that 
great judge, as well as myſelf, who would preſume at an hum- 
ble diſtance to follow him in that argument, conſidered this 


as a proof, that the charter was not. accepted by the body it 


large. —“ In the charter of reſtitution, 4th James II. no ro- 
e tice is taken of. this charter of the 37th Charles,” (it is the 
charter.of James II. which you ſee the learned judge conſiders 
as a valid charter) “ but it takes things up juſt the ſame as 
the time of the judgment, putting them upon the ſame foot- 
ing as they were before that judgment. The proteſt of ti! 
citizens againſt the proceedings of the ſele& body ſo ſoon 


«c 


«+ 


<< after the charter of 37th Charles IT, and the ſtruggle they 
made to preſerve their libertics, are ſtrong evidence that 
cc 


thete was no acceptance; as is alſo the attempt of the ſeleQ 
body in 1697, which would not have been, had they _ 
2345 © ys 
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« yeſted with the ſame power under the charter of Charles II.“ 

his is the language of Lord Hardwicke in 1733, in the very 

cauſe in which my friend ſtated in the outſet with exultation, 

that we were beaten, and the corporation were victorious, 

Mr. Juſtice Page adds,—** The implied acceptance of a 


10 | © charter may be collected from the nature of it ; and one can 
| « ſcarce imagine, that the freemen at large ſhould accept a \ 


charter which cut them out of their rights in the election 
© of all their ſuperior officers. The frequent claims of right _ a 
0 inſiſted upon by the freemen, from the year 1693, to 1697,“ 
(which I have ſtated to you before,) © plainly ſhew that the 
ſreemen never did accept of this charter, or acquieſce under it.“ 
Mr. Juſtice Probyn (another of the learned judges) ſays, — 
K The charter of 37th Charles II. is to the mayor, aldermen, 
& and common-council only, which is to the very body who 
& claim an excluſive right under it. No ſurrender or accep- 
© tance of a charter can be made by a ſelect body, in oppoſi- 
& tion to the whole body of the freemen.” —So that all theſe. 
acts of the ſelect body, let them prove what they will, are a 
mere nullity ; for one part could not accept the charter, in 
pppolition to the whole body. | 
Mr. Juſtice Lee adds,—** Where the acceptee doth not 
© accept a grant, ſuch grant cannot operate or have any effect. 


p 
"ao 


15 No notice being taken in any of the corporation entries of) 
wis charter of Charles II. but only of former uſages, weighs // 

hy very much with me to think that there was no acceptance,” 
4 


Se that the learned judges then thought, as I am perſuade p 

you will now think, that the total ſilence of the corporation <7: +; ©; 
books themſelves upon the ſubject of this charter, contains the <; — 
rongeſt and moſt deciſive — ae that it never was accepted, > 4c I» 

or upon every occaſion down to the time which I am now | 

peaking of, upon the motion in 1733, whenever there has 

deen a diſpute about their rights, the ſelect body has had re- 


yt ourſe not to this charter, as they would have had, if it had 
” een a ſubſiſting charter, but to that of Henry VII, 

— You will not, I think, after I have read theſe opinions of 
der 


he judges of the court of King's-bench, be ſurpriſed that 
| hole, who defended themſelves againſt that information, had 
00'- e <cccncy to give up the ground of the charter of Charles II. 


. 8 ' . 
= _ would have been a forlorn hope to attempt it—the learned 
— oe too well acquainted with it, and with the nature 
at calz, for them to have the ſmalleſt hope that a right, ſet 
- - ander t charter, would have been ſupported they were 
ele Wn to (| a ditfe r the c 
3 0 kt up a different right under the bye-law, and that 


git was acquieſced in, in point of fact, by the freemen. 
12 OE | I have 
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I have thus much at length (I beg your pardon for takin 
up ſo much of your time, the importance of the queſtion wil 
be my only apology )—ſtated the hiſtory of the corporation, and 
the rights of the different parties. | 

It remains for me now to ſtate the particular iſſues, which 
you are to try, and the nature of the evidence, in addition to 
that, which has already been given. 

There are, as you have heard from my learned friend, and 
I dare ſay you were alarmed at the intelligence, twelve iſſues 
or queſtions, upon which you are to find your verdict; hoy. 
ever, that alarm may be ſomewhat leſſened, becauſe I am per. 
ſuaded the ſubject of your 2 may be greatly contracted. 

With reſpect to the fir/t iſſue, I ſhall leave it in your hand, 
under the direction of his Lordſhip, to diſpoſe of it as you 
pleaſe, without much ſolicitude as to the event of it. M 
learned friend was of opinion, that it ought to be found for us, 

there being no corporation ſubſiſting in conſequence of the 
judgment by quo warranto, I might add too, that the corpo- 
ration has ſince been put an end to by the oufting order of 
council of James the 11d, | 5 5, 

The ſecond iſſue is, ** whether Charles II. granted or u 

that is) in other words, whether this charter, without con- 

ſidering the ſubſtance, the effect, the policy or law, on which 
it was founded, was duly iſſued by the crown—that depends 
upon two points of law—firft, whether this charter, the ſub- 
| ject matter thereof, lying in the county palatine of Cheſter, 
ought not to have the palatinate ſeal—and ſecondly, whether it 
ought not to be enrolled, The fact is, there is no ſeal of the 
county palatine affixcd to the charter nor is there any emol- 
ment of it. 5 e | 

This iflue will be matter of law, ariſing from theſe fads, 
but TI really feel ſo much confidence upon thoſe, which form the 
real queſtion meant to be tried between the parties, the un 
conſtitution of the corſoration of Cheſter, that I am not much 
inclined to preſs you very ſtrongly, or to take up much of your 
time upon fuch an immaterial iſſue, as I conceive this to be, 
for I am contident, that if this charter had all the ſeals in the 
world upon it, and had been enrolled in all the courts of this 
country, in the moſt ſolemn and formal manner; yet that it 
has never had an operative exiſtence, as to the body to whom it 
was directed, and if that is your opinion, which I proteſt | 
cannot prevail upon myſelf to doubt, in this caſe, it would be 
idle and miſpending your time, to dwell much upon queſtions 
ſo trifling in their conſequence. If it ſhall become a material 


iſſue, we ſhall have the benefit of it, for the facts will not be 
doubted, 
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goubted,—that it has not the ſeal of the county palatine nor 


wreat ſeal, and the ſeal of the county palatine; and there is 
Rin a label to the charter, to which that ſeal was intended to 
xe affixed, which was prevented, no doubt, by the death of the 
King happening two days afterwards, h + | 
With reſpect to the enrolment, I take the law to be clear, 
hat the King cannot grant but by matter of record—my 
Jearned friend admitted, that there were dia in the books to 
bat purport, but he ſaid there was no judicial determination 
hich went the length of the queſtion, and he admitted that 


i enrolled, were void. Now I conceive the general propoſition 
of law to be clear—that the King cannot grant but by matter 
of record, and therefore I hold, that letters patent ought to be 
made of record, to operate as a grant—that queſtion will be de- 


the dicta in the books went ſo far as to ſay, that letters patent 


deen enrolled, —and it is expreſsly ſtated to be granted under the 


Nw 


the cided hereafter, if it ſhall be material—-but there is one uſe I 
po- would make of that circumſtance, of the want of enrol- 
of ment, that it ſeems negative evidence of the acceptance of 
the charter. They are mighty hot upon the charter juſt 
— when it is iſſued, they are rewarding every perſon, who con- 
on- tributed towards procuring it but they were no ſooner taught 
ich to feel that this could not be an operative inftrument, than 
nds they neglect to take the neceſſaty ſteps to give it its validity, by 
ab- having it enrolled, —for though it is true, as my Lord ſtated, 


that it is the duty of the officers of the crown, to have theſe 
things enrolled, we all perfectly well know, that the officers of 
the crown, or the inferior officers of every court of juſtice, 
are much more diſpoſed to do their duty, whin put in mind of 
it by the parties intereſted, and therefore if the officers of the 
crown had been put in mind to do their duty, by the parties 
intereſted in this charter, no doubt it would have been enrolled ; 
the inference from its not being enrolled is, that it was pre- 


ach fently deſerted, as an iniquitous piece of buſineſs, which the 
our authors themſelves bluſhed at, and which they never dated to 
be, call into light, for - half a century aſterwards ;—that is the 
the inference from the want of enrolment. . With reſpect, there- 
his fore, to the ſecond iſſue, I ſhall give you no more trouble, ex- 
tit cept to call a ſingle witneſs, who will ſay he has ſcarched, and 
1 it dees no enrolment. 1 5 
| [ We come next to a more material iſſue, which is the third—- 
| be that is, „ that the charter of Charles II. has nat been accepted 4. 
ons to the eleftion of aldermen,” I conceive the third iſſue, the 
rial Bfth, and the ninth, are ſo connected in common ſenſe, and 


the 
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the reaſon of the thing, that they are not likely to be ſeparated 


| Now, 
in * verdict, nor can they be ſeparated in the evidence. he iſſue - 
The fifth iſſue is, that the aldermen have not been elefd heſe pleac 
© purſuant to that charter. | {40 he very w 
The ninth iſſue is, “ that the charter has not been accepted in hat out of 
« all things,” &c, : LOO mentioned 
Now theſe are the iſſues to which the hiſtory I have been Il of then 
giving you of the corporation, accompanied with obſervations, barles II. 
ſubſtantially applies: And I am perſuaded, that if I was to ft In the f 
down now, and content myſelf with the obſervations, which! he mayor 
have made upon theſe undoubted fats, you would not heſitate is he kno 
a moment to ſay, that this charter has never been accepted, ſked the ſ. 
Gentlemen, it is my duty to make a few obſervations upon orporatior 
the evidence for the defendant, upon theſe iſſues. The wit. vitneſſes?. 
neſſes are, Mr. Hall the town-clerk, and a gentleman, who ge; the) 
only reads the entries. Wc choſe: 
The ſubſtance of thoſe entries is comprized within three Wt the char 
years from the date of that charter; and they admit of that harter of 
general anſwer which I have ſtated to you, that they prove only a he mayor, 
acceptance by the ſelect body, to whom the charter was addreiſed, WF elected | 
and by no means an acceptance by the body at large, which, | Wi he mayor 
truſt his Lordſhip will tell you, was har” Sn in point of lay, WR® the preſe 
There is, however, another part of Mr. Hall's evidence, Henry 
which-is extremely material; for, in my opinion, though be | ſuburbs, 
has failed in proving the acceptance, becauſe all the acts ar * and vill 
merely the acts of the ſelect body, and not one of them an at * election 
of the body at large, —yet he has certainly proved the ga Dennis' 
of the acceptance, | : the com 
Now, gentlemen, though the charter of Charles the Second me grea 
has not been read—not even ſo much of it as was neceſlary— in the fa 
(it is upon the table, and liable to inſpeRtion)—and though it E moſt ſut 
contains directions for the election of aldermen and commons luburbs, 
council-men, with which they ſay the elections have corre- vi them 
ſponded, which, added to ſeveral corporate acts done by thele , Of 
officers, who are named in that charter, forms the only evidence tor the | 
of the acceptance of it by the ſelect body, (no doubt tho alter S; 
officers acted under it as long as they were permitted): Ie. greater | 
you will recollect, that it alſo directs the mode of electing tht there pl 
mayor, the ſheriffs, the coroners, the ſurveyors of the walls aa. 
the treaſurers, the leave-lookers, and the eloftion of a may 1 
in Caſe of a vacancy; it makes a proviſion for the appointment the voic 
of a deputy-mayor, and it gives him certain authorities; Fa 


do You - 
on, che! 


ö ment, | 


makes the deputy-mayor, as well as the mayor and aldermet, 
Juſtices z and it directs the manner of holding the ſeveral court 
in the City, which I ſhall flate by and by. 

| DO Now, 


| ( 63) 

Now, gentlemen, you will be ſurpriſed to find, that upon 
he iſſue which aſſerts, that in every particular mentioned upon 
heſe pleadings, . the charter of Charles II. was accepted, that 
he very witneſs, wh6 is called to prove it, . fact proves, 
hat out of ten or a dozen important articles, which TI have 
mentioned to you, with reſpect to the mode of election, almoſt 
Il of them have been held diametrically eppeſite ta the charter of 
harles II. 


ft In the firſt place, — will recollect I aſked Mr. Hall, how - 
\ he mayor has been elected within his knowledge, and as far 
te s he knows any thing of the corporation? My learned friend 


ſked the ſame thing of the old witneſs, who has known the 


yitneſſes ?—The mayor has been elected by the freemen at 
ge; they have named two aldermen, of whom the aldermen 
Wc choſen one. That is directly contrary to the proviſion 
f the charter of Charles II. and directly conformable to the 
Wharter of Henry VII; for the charter of Charles II. directs 
he mayor, as well as the aldermen and common-council, to 


yy Wc clected by the ſelect body, therefore there is not a doubt but 
„ e mayor has been elected in the teeth of that charter, down 


Henry VII:—“ All the citizens within the ſaid city, 
* ſuburbs, and villages, dwelling within the ſaid city, ſuburbs, 
and villages of the ſaid city, who will be preſent at the 


are . 8 f 
14 * election of mayor, every year, upon Friday next after Saint 
Ns * Dennis's day, may come freely and without hindrance, to 
* the common-hall of the ſaid city, who, being ſo met, or 
By * the greater part of them, ſhall] name two citizens dwelling 
2 in the ſaid city, out of the twenty-four aldermen, that are 
f 1 moſt ſufficient, diſcreet, and beſt able, in the ſaid city, 
4 luburbs, and villages, to be choſen in form following; either 
GH vi them ſhall heretofore have been mayor or ſherifts of that 
hel city, or if not, they ſhall not have dealt with the ſheriffship 
WK tor the ſpace of three years. next, going before the Friday 
hoſe alter Saint Dennis's day, out of the two ſo named, the 
Vet greater part of the aforeſaid aldermen and ſheriffs then and 
the there preſent, by voices ſhall name, chooſe, and appoint 
all, one mayor, and if it ſo fall out, that in the election of this 
—_ one perton for mayor, their voices be in number equal, then 
2 the voice of the old mayor, ſhall ſtand, and be accounted ' 
7 tor two,” GE LENS 
1 59 you ſee, the election of the head officer of the corpora- 
. on, Vie moit important of all others, down to the preſent 


Charles 


orporation ſeventy years. What is the anſwer from both theſe | 


Wo the preſent moment, Theſe are the directions of the charter 


„ment, has deen made directly in the teeth of the charter of 


— 


Charles II. and exad&ly conformable to the charter of Henry 7 
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[ aſked the town-clerk how the ſheriſſs were elected Pub The 
ſays he they are difterently elected; one is named by the mayor, is a Fuf 
at the common-hall, and the other elected by the commonaly, every thi 
Does the charter of Charles II. preſcribe the mode of eleCting, in one ii 
which the town-clerk has deſcribed ? nothing like it. Th, Pindar | 
charter of Charles II ſays, the ſheriffs alſo ſhall be elected hy every yes 
this favorite ſelect body—that they are to elect every officer fron been may 
the head to the foot of the corporation, The town-clerk prove Mofa depu 
the ſheriffs have never been ſo elected, but that uniformly th Hef the Cl 
mayor has named one, and the freemen choſe another, The n. 
Now I will read you that part of the charter of Henry VII reſpect t. 
reſpecting this point — But in the chooſing of the ſheriff holding t. 
« the city this order ſhall be obſerved (viz.) that the maya, roof agai 
« ſheriffs, aldermen, and other citizens, dwelling there, i it directs 
4e they will be at the election of the ſheriffs, may, withou pronth, th; 
fett, upon Friday next after Saint Dennis's yearly aſſemble he day of 
« where the mayor, ſheriffs, and aldermen, for the time pre cl] you, t 
« ſent, or the greater part of them, there aſſembled hell te very cour 
e ſame day freely chooſe one able and ſufficient perſon, far th nan in th 
cc one ſheriff of their city, and the 7, of the citizens, in like Then will 
cc ſort, preſent, or the greater part of them, one other ad ourt has 
& and ſufficient man, for the other ſheriff.” ven. to th 
Gentlemen, you recollect that the town-clerk told you, tha cived ther 
though the mayor was named in the common- hall by the ol itead of 
mayor, he could not ſay but the aldermen concurred with hin that in x 

in the appointment; therefore his account is directly conforn- ribed by 
able to the mode preſcribed in the charter of Henry VII. an Induce y 
oppoſite to the charter of Charles II. The charter of Chak en, at an) 
II. has directed the ſame mode for the election of all the offen ration, t 
How is the election of coroners ? The town-clerk fays . Ounty Cou 
the mayor; that is directly conformable to the charter of Hen amed in tl 
VII. | ays of the 
Gentlemen, it would be tiring you to go through the elect r and h. 
of the other ſubordinate officers, enth to | 
The overſeers of the walls I juſt mention, becauſe it is ſons pted, eve 
thing particular—they are elected by the mayor and aldermes 1 and vo 
as the town-clerk has told you, on the Friday next after tt Mr. Bear 
feaſt of Saint Nicholas. That is preciſely, as to time a Mr. Serj 

manner, what is pointed out by the charter of Henry VII 

beg your pardon, I find that election is not made con formate Cart. 
do either of the charters.— Then the treaſurers are proved tox uelday, * 
nominated by the mayor, though they are directed by is A. The 
charter of Charles IId. to be elected by the mayor, alderme, Alr. Serj 
and common-council, | A. Befor 
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The power granted to the mayor to appoint a deputy, who 
is a juſtice of the peace, and may adminiſter oaths, and da 
every thing the mayor may do, has never been exerciſed, except 
in one — where Sir Thomas Groſvenor appointed Peter 
Pindar his deputy, You would have. had deputies appointed 
every year, eſpecially when you conſider what great men have 
been mayors of this corporation ; therefore the non-appointment 
of a deputy; is exceeding ſtrong evidence of the non- acceptance 
f the Charter. | ES | 
The next thing, which is material for your attention, with 
reſpect to the acceptance of that charter, is the manner of 
holding their courts. That appears to me the moſt deciſive 
roof againſt the charter of Charles Il—For, in the firſt place, 
it directs the county court to be holden on Monday from month to 
month, that is—that it ſhall be holden every month, and that 
he day of holding it ſhall be on Monday,—Now my Lord will 
ell you, that if the charter of Charles IL. is a ſubſiſting charter, 
very court, which has been holden from that day to this, other 
nan in the manner preſcribed by the charter, is null and void. 
Then will you not be ſurprized to hear that not one county 
ourt has been held according to the directions of that charter, 
ven. to this day, for the town-clerk tells you, that they con- 
cived themſelves at liberty to hold the court three times a weck, 
i\tead of once a month, on Tueſday, Thurſday, or Friday; 
that in no inſtance has a court been held on the day pre- 
ribed by the charter. —'Then is it poſſible for any argument 
p induce you to believe, that if the charter of Charles II. had 
en, at any time, conſidered as the ſubſiſting charter of this cor- 
ration, that they ſhould, in the ſolemn act of holding the 
ounty court, have induſtriouſly avoided holding it on the dav 
amed in the charter, for they have held it on three different 
ays of the week, and never on the day required by the char- 
r; and have allo held it from week to week, and not from 
enth to month, ſo that if the charter of Charles II. was ac- 
pted, every county court has been illegally held, and is 


and void. | 
Alr, Bearcroft., You miſtake what the witneſs ſaid. 
Mr, Serjeant Adair. Then I with to hear him now. 

Mr. Hall again examined.) 5 5 
Court, Which court did you mean to ſay was held on 
velday, Thurſday, and Friday? 
A. The pentice court. 
Ar. Serj. Adair, On what days was the county court held ? 
A. Before the 19th Geo. II, chap. 28, it was held for the pur- 
fe of electiny members of parliament, but ſince that act there 
ver Bas been a county court held in the city, This pentice 

N 5 court, 
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tourt, the theriffs have power of holding under the charter, WW Belide 
on Tueſdays, Wedneſdays, F yy | l = which 
Ceurt. It is the ſheriffs court, held by the ſheriffs, holder 
Mr. Serjeant Adair. Then what I ſaid upon that, goes for be bef 
nothing. | + robgy + | the co 
The obſervation with reſpe& to the courts. of crown and | theſe f 
portmote is, that no deputy has been appointed for them, and & Che 
none is authorized by the charter of Henry VII.—The chartet The 
of Cha. II. ſeems induſtriouſly deſirous that all remembrance which 
(if it could be) all uſage, at leaſt of the old courts, ſhould be one; a 
done away, for it does not reſt ſatisfied with the operation of be held 
law, which my friend has contended for, on the famous judg. t city 
ment in quo warranto, but it ſays the crowh-mote court, in. Thei 
Head of the old one, ſhall be held before the mayor or deputy am to t. 
mayor, &c. - | 1 fendant, 
You ſee, that the charter of Charles II. profeſſes to annihi part of 1 
late (completely) the ancient crownmote court, both as to the has pros 
time and manner of holding it, and alſo the authority under exerciſed 
which it was holden; and it is impoſſible to conceive, that: claimed 
court holden under a charter, which directly ſubſtitutes that that the 
court, inſlead of the old one, ſhould be ſaid to be held under the anci 
any thing, but the direct authority of that charter. Now hr There 
has the crownmote court, in fact, been holden? Why, i ceptance 
one or two entries, in the three firſt years, it appears to har already 
been holden before the mayor and recorder ſo far, and fo fu (nn immenſe 
only, it has purſued the directions of the charter of Chat accepted 
II.; but this only in a few inſtances, even in the three firſt h 00n-acce 
It has been holden, in no one inſtance, ſtrictly conformably o pert of t 
the charter of Charles II; for though a few of the crownmot: of the co 
- courts, within the three firſt years, appear to have been holde frre upo 
before the mayor and recorder (anciently holden before tht BR of jurors 
mayor only) yet in every one of theſe inſtances they are ſtate! eve wha 
to bo holden ** according to the uſage and cuſtom & the city f 8 <varter of 
* Cheſter, from the time whereof the memory of man is nat be name; 
- 4. contrary.” | _ dc the 
So that in the three firſt years, in the ſtile of their court, en that p. 
which are their ſolemn legal acts, they ſeem induftriouſly bad their 
avoid holding it under the charter of Charles II. The nw WR 7 ben wh 
charter has expreſsly done away the old court, which was hel , õο. 
#:cording to the immemorial uſage of the city, and there WW eranted, | 
the entries immediately ſubſequent to the charter of Charles l. i btecmen, 
ew, that they — not venture their legal acts upon th: ben wh 


ſoundation of that charter, when they found that the freeman eng, 
would not accept of itz but they themſelves directly (tat, FF 40n0t he 
in the entry of their own courts and acts, that it was held, *. Wi 

| | cord 


Tu) 

eording to the ancient uſage and cuſtom of the city of Cheſter, 

Beſides theſe two or three inſtances, you will find by the entries, 

which we ſhall read to you, that the major part of them were 
holden before the mayor only, though the charter directs it te 

be before the mayor and recorder ; and, Mr, Hall tells you, that 


8 the court has always been holden before the mayor, except in 

nd | theſe few inſtances, ** according to the uſage and cuſtom af 

id « Cheſter.” . FI! 

et The fame obſervations apply to the new portmote court, 

ce which is directed by the charter ta be holden inſtead of the old ; 
be | 


one ; and yet every court held ſince that charter, is ſtated to 
be held according to the ancient uſage and cuſtom of the 
ie city of Cheſter.” : | 4 

Theſe, gentlemen, therefore, are the obſervations, which I 
am to trouble you with, upon the evidence adduced by the de- 
fendant, to ſhew that the charter was accepted, the preater 
part of which proves the direct contrary ; for their own witneſs 
has proved, that in all their moſt ſolemn acts, where they have 
exerciſed judicature and juriſdiction, they have ſtudiouſly diſ- 
claimed it, and have expreſsly aſſerted (whether falſely or truly) 
that theſe judicial acts were exerciſed under the authority of 
the ancient uſage and cuſtom of the city, Ws 

There remains only one point more with reſpect to the ac- 
ceptance of the charter, fo far as relates to the freemen.— I have 
already ſtated the fact, and ſhall prove it, that out of the 
immenſe number of freemen, at that time, only twenty-one 7 
accepted the new charter; ſo jhat js a deciſive proof of the 
non · acceptance of the charter by the freemen. There is another 
part of the caſe which is very ſtrong—it is an undoubted part 
of the conſtitution of Cheſter, that none but freemen ſhould 
ſerve upon juries. They produced ſome of the early pannels 
of jurors after the granting of the charter of Charles [I.—Ob- 
ſerve what they are.— The very firſt pannel after granting the 
charter of Cha. II. in the * of dir T. Groſvenor, contains 
the names of not one man who had accepted of the freedom 
under the new Charter, They have found eleven af the names 
en that pannel, and they are every one of them proved to have 
had their freedom prior to the judgment in quo warrranto,— 
Then what is the inference from this ;-—that all that. pannel, 
ſummon'd by the very people to whom the new charter was 
granted, were permitted to act under their old authority, as 
ireemen, without being re- admitted under the charter cf Charles II. 
Iden what becomes of the idea of the old corporation being 
at an end, when the very people, acting under this new charter, 
annot hold a —— da a judicial act but atg obliged 
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to haye recourſe to the old freemen, to ſit upon a jury, In the 
next jury, which were impannelled, you have two of them, 


- who had their freedom before the judgment in quo warranto, 


and who were re-ſworn under the new charter, two of thoſe 


men, who were mean enough to accept of-the new privilege, 


Then there comes another pannel, in which there are three or 


four, who were made free under the new charter. Thus it was, 


that immcdiately after” granting the new charter, they were 
obliged to have recourſe to thoſe, who were no corporators, 2 
my friend ſays, in order to ferve upon juries, 5 
I will not farther treſpaſs upon your time and patience, in 
order to make that appear clearer, which appears to me as clear 
as the ſun at noon- day. | 
I ought, perhaps, to ſay a word upon the hoſpital lands, lef 


I ſhould be thought to blink the weight of that part of tie 


caſe, which looks moſt like evidence of the acceptance of the 
charter; and it is alſo proved, that there is a fair granted by that 
charter, which has been held ever ſince, 

It is not material for his Lordſhip, or you, or me, to decide 
in this cauſe, whether that fair has been duly held or not: if 
this is not a ſubſiſting charter, that fair has been held without 
authority ;—and what then ?—where is the harm ?—it is, 8 
far as it goes, evidence of their having acted under that charter, 
I admit; but is it not a ſpark of evidence, the moſt trifling, 
when put in competition with that immenſe body of evidence, 
which I have ſtated, of the non-acceptance of the charter ? 

With reſpect to the hoſpital lands, they may have been held, 
for what I know, without authority; or, which is the ſame 
thing, I don't think they have been held under the charter of 


Charles II. There were ſome circumſtances, in an entry 


which was read to prove that they were held under the charter 
of Charles II. which ſtiongly led me to ſuſpe& the truth to 
be otherwiſe ; and that was the entry of the 19th Aug. 1703. 
By that entry, which was an order of the mayor, aldermen, 
and common-council, the recorder is directed: to receive the 
ſcal of the hoſpital lands from Lady Mainwaring, and that he 


- thould be intruſted with the charter by which the ſame is 


granted, : | | 

There were two circumſtances in this order, which Jed me 
ſtrongly to ſuſpect, that the hoſpital was not underſtood to br 
holden, even at that time, by the ſelect body, under the charter 
of Charles II. "The firſt entry is, that there was a ſeparate ſea 
for the hoſpital ; there is not a ſyllable of that in the charter of 
Charles II. there is nothing but the general ſeal of the cotpo- 


lation there, And the order further directs, that the recorder 
| . by 
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the e intruſted with the charter, by which the ſame is granted 
m, at is, the charter and the ſeal of the hoſpital.— Then there 
ko, a charter, excluſive of the charter of Charles IT. by which 


e ſame is granted Where is that charter? Let them produce 
„or not; it is not my buſineſs to contend, that they have a 


Or »ht to the hoſpital, or have not; when it is in diſpute, let 

OS . * . * 
28 hem produce the charter under which they hold it: Here is 
ere vidence in their own books, that it is not under the charter of 


harles II. becauſe they hold it under a charter, which gives a 
parate ſeal for the hoſpital, which charter is intruſted to the 
are of the recorder. And it is not contended, that the charter, 
ow produced, came here under the cuſtody of the learned 
corder of Cheſter, I have too good an opinion of him to 

clieve, that he would have kept ſuch a charter in his cuſtody. 
t ſtands proved by them, that if they hold the hoſpital, they 
old it under ſome other title than the charter of Charles II.; 
nd therefore the weight of that 1 falls to the ground. 
Having diſpoſed of theſe three iſſues, which are the material 
nes, there are four others reſting upon them alſo, which are 
ie 4th, 6th, 7th, and 8th. And I ſhall, without conſulting 
y clients upon the ſubject at all, exerciſe my own judgment 
pon them, I will not take up your time with cavilling at 
acts, which appear to me to be proved. I will not call upon 
ou in a cauſe, where I am ſtanding up for the juſt rights and 
rivileges of men, (IL am ſure you would not hear my call if I 
id) to find a verdict contrary to evidence: In my opinion, 
(ſe four iſſues are proved by the defendant. PE ; 

The iſſues are, that the perſons named in the charter of 
harles II. took upon themſelves the ſeveral offices directed 
that charter. I think they have proved they did. : 
The next iſſue is, that Mr. Amery was not duly elected a 
dmmon-council-man and an alderman, I think they have 
oved that he was; for I'think it mere cavil to ſay, that you 
auld hold his e]:Ction to the office of a common-council-man, 
be void, notwithſtanding it was held in the inner-pentice 
ſtead of the common-hall, provided the ſame people were 


e is eſent; as to which point, the fame witneſs proves, that the 

mmonalty were excluded as much from the common-hall as 
me m the pentice. | | . 
be There is another iſſue, which, as ſtated upon our replication, 
er the gth iſſue: beſides that, there are three additional iſſues 
fed pon which | muſt ſay a word or two, as they reſt upon 
r of » Preparatory to the evidence which I ſhall offer you upon 
po- In. | 


The 
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The firſt is, that the order of council. made by King Jany 
II, was duly ſignified to the perſons to whom it related, 


| The next is, that the charter of reſtoration of James Il, yy 


0. Di. 
215 


A. Yes, 


accepted, 1 2 | ALE] 

And the third and laſt, which is the 12th in order, ay £1 
which ſeems the ſumming up of the whole cauſe, and of th Q. I be 
matter in diſpute, is, that the charter of Hen VII. and th Cheſter 
confirmation of it by —_— are the ſubſiſting charters, A. I an 
Now as to the two laſt af theſe, the acceptance of th Q. Hav 
charter of James II. and the charter of Henry VII. and Quey rpoſe of 
Elizabeth, being the ſubſiſting charters ; I have already troubly punty pal 
you with obſervations upon them, and therefore I ſhall A. I ha 
add, that every act done from the year 1688, in conformity y Q. Doe 
the charters of Henry VII. and Queen Elizabeth, is a pr alatine aff 
of the acceptance of the charter of James II, though thx A. I doi 
charter is not mentioned; for the only way you can accezt harter at 1 
charter reſtoring you to rights, is the exerciſe of thoſe right, nding it. 
It only remains for me to proye, Phat the order of counci d other x 
was ſignified ; which I ſhall do by the medium I before mea Q. Wh 
tioned to you (that is) by a copy or entry of it being fou} WA A. In t 

in the hands of the ſelect body, and by the petition of the heſter, 
people removed, wherein they complained of being ſo remoye!; Court, I 

and then it will be impoſſible to doubt, that the order of th al ? 
privy council was ſignified to them. A. I bel 
Il˖ muſt apologize he * up ſo much of your time in 6, Court: N 
ſerving upon a caſe, which, I proteſt to God, when it conq equer of 
to be clearly explained and underſtood, is the cleareſt that em WA A. I ne\ 
came into a court of juſtice, The caſe only requires to WF Court. V 
underſtood. I am ſatisfied that the — of your unde latine, d. 
ſtandings, and the attention which you have paid to the caul, A. The 
Joined to the aſſiſtance of the learned judge, would have enable d the rec 
you to underſtand it, without half the labour and time I hat WR Court. I 
taken up. It was my duty, however, on the part of my oy er purpo! 
to trouble you with the obſervations which I have made. under 
would rather do too much than too little. I muſt; therefor, A. | dor 
aſk your pardon ; and I ſhould ill deſerve it, if I took up ay WAR Court. I 
more of your time with any farther gbſeryatiops,. - | i * 
. | | 133 9 „ Have 
Evidence for the proſecution. | eg * 
HENRY DEALTRY, Eq, of the Crown-office, (ſworn) A. The 
Examined by Mr. Mills, f 0. The 
42 _ you 2 in the Roll Chapel for an enrolment BM C bi 
arter ot the arl i Cheſter? bY , Uh 
A, I did. 375 rles II. to the city of Cheſter! : bd Char 
Q. Di | Wat time i 
4 


„ 


8 | 
| O Dia you find any of that Cate? 

E A. I did not. 

| ALEXANDER, EATON, Eſq. of Cheſter, (ſworn. ) 
and Examined by Mr. 
1 Q. I * you are the N of the county palatine 
| th Cheſter 
. A. I am may prothonotary. 
f th Q. Have y 1 — in the RAR at Cheſter, for the 
ee 2 of — whether any charter paſſed the ſeal of the- 
ubly _ palatine.in'37th Charles II. ? | 

onl A. I have, 
ty y Does it appear that any ſuch had the ſeal of the county 
prod zlatine affixed to it? | 
the A. I don't find an entry of any money paid for the ſeal of a 
epta harter at the time you mention, which is the only means of 
bes, nding it. I find the entry of money paid for the ſeal of writs 
uncl d other patents nearly about the ſame time, 
Mets Q. Where? 
„ A. In the ſeal-keeper's books in the Exchequer office at 
ven heſter. | 
— Court, Don't you enrol thoſe patents there, which are under 
# th al 


A. I believe not in the prothonotary's office. 


n ob. Court: Are they not enrolled in any other office in the Ex- 
ome) hequer of the county palatine ? 
t e A. I never ſaw any there. 

0 k Court, When there are grants under the ſeal of the county 


alatine, don't you enro] them? 

A. The exemplifications are made in the prothonotary s office, 
d the records there are enrolled and ſealed by the ſeal-keeper. 
Court, That is another thing—exemplifications are for ano- 
zer purpoſe, I ſpeak of the general patents and charters, which 
s under the ſeal of the county palatine. | 
A, I don't know that any ſuch are enrolled. 

Cart. Do you know where they ought to be enrolled ? 

A. I do not. 

Mr. Eaton, croſs-examined by Mr. Bearcreft. 

Q. Have you thoſe books here which you looked into in or- 
r to ſee whether any fees were paid for enrolling this patent? 
A. The books are here; 
. They are private books? 

A. They are books in a public office. 

Q. Did you look at the time of the date of this patent, the 
> Char)cs II. in the year 1684—Have you any entries of 
WH at tice in chat book you looked into PEE 
A. Yes, = Do 


fl 
g { 


palatine ſeal at that time? 


the year 1684, that you can take upon yourſelf to ſay, that ther 
is no entry which can poſſibly apply to the payment of fees i 
ef fr ug patent, I apprehend, from what you dropt juf 


period? 
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y foes for other charters under the comy 


Q: Do you find an 


E. 1 e en at Re l ba | 
Q. Have you examined ſo carefully about the latter end u hat bool 
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now about the exemplifications, that the only uſe made of th 
Earl of Cheſter's ſeal, at this moment, is to ſeal proceſſes, an] 
put to exemplifications of records in the court :—ls it not {y! 

A. I don't know of any other uſe of it within my om 
knowledge. 2 "FIR 

Q. Do you know of any inſtance of the Earl of Cheſter 
ſeal being put to any grant within theſe fifty years ? 

A. I don't remember ſo long back. 

Q. Did you ever ſee any ſeal to any enrolment in the coun 
of Exchequer ? . | 

A. No. | | | 

Mr. Lane. Have you ſeen any entries of any letters pate 
being ſealed under the ſeal of the county palatine about tha 


Office c 
paint Ge 
dmmon=C« 
ey claind 
n of the 
deir plea, 
ined ther 
the may 
ted 20th. 
tant in w 
men, a! 


A. I never ſaw any enrolment at all. 
Court. What are thoſe entries? X 
A. Public records of the county palatine of Cheſter, 

: Mr. STEPHEN L EKE, (ſworn.) 

Q. What office are you in ? | 

A. In the office of ſeal-keeper, 

Q. What is this book ? "oe CLE 

A. It begins 29th Sept. 1684. It is the ſeal-keeper's book 
from which he accounts with the chamberlain, 

Mr. Bzwer. Is that book a public account between the ſe» 


keeper and the chamberlain ? taken « 
1 : as ſtated 

Q.: What is it ?—an account of ſeals for his own pri 
information, \ bye. la 
A. I take it for granted that no writs are legally iſſued uot th Henry 
they are ſealed; and that this is an account of the ſealing # aſſembly 
thoſe writs which have iſſued, _ | t from th 
Ceurt,. For what purpoſe is that account made? | number 
A. It is an account of the profits of the ſcal, which tit hoſen 5) 
ſcal-keeper accounts for to the chamberlain; and from this boot council, 1 
his account is made up. | Mayor on! 
Court, How is the account made up ? Without c 


Mr, Serj 


A. Theſe ſeals are apportioned between the chamberlain, tit * 
d in the. 


baron, the ſcal-keeper, the bailiff itinerant, and other offen il 
| vi: 


ent 


(73) 


ithin the county ; this is hoped int and * this the 
ubdiviſions are made out. 

Court. Is there another account Sai out at length from 
hat book, arid the ſubdiviſions made upon that account ? 

A. At this day a ſeparate account is kept; but I don't be- 
ieve it was at that tl 

The relator's notice, dated ziſt july, 1786, to the 2 
lerk, to produce the charters, and all ks, 1 
japers, mentioned in a ſchedule annexed, purſuant to the rule 
s court made in the cauſe, was read, 


entries, and 


(Proved by Mr. Min. Wilde.) 


The charters of Henry VII. and the confirmation thereof 
y Queen Elizabeth, and alſo the charter of the 26th Oct. zth 
ames [I, ; «=p ut into court, and read. 

Office copy of an eritty in the corporation books, containing 
e names o the twenty-four aldermen from the F riday next 
ter the feaſt of St. Dennis, 7th „ VIII. 
ene whole "eg „„ NA. 


dat tn 


—- for the p 
% ion of aldermen was then 


(Proved by ſaid Mr. Eaton. 22 


Office copy of a record in quo wartanto in 1733 The King 
dainſt George Johnſon (then mayor) ten aldermen, and eighteen 
dmmon eg uſe an of Cheſter, to ſhew by what authority 
ey clai 

14 the ſaid . , excluſive * the citizent—Defendants, by 
deir plea, ſtate aid charter of Hen 
iged therein of making bye-laws, and then ſtate a bye-law 
the mayor, aldermen, common-council, and commonalty, 
ted 20th April, zoth Henry VIII. A. D. 1519, (then not 
tant in writing) confining the election of aldermen to the mayor, 


to uſe and exerciſe the right of electing the alder- 


ry VII. and the power con- 


men, and common-council, or the major part 4. them. Iſſue 
taken on this bye-law, "which by the verdict was found to 


owed by ſaid Mr. Dealiry:) 
bye-law of the ſelect was read, al 6th Oktober; 


as tated in the 


th Henry VIII. (A. D. 154) from the corporation = 9 
aſſembly, produced by Mr 

t from thenceforth + ll ſuch perfons as 2 want of the 
number of the forty common -counſellors, ſhall be always 


all, whereby it was ordained, 


hofen by the mayor, aldermen, = - reſidue of the common- 
ceuncil, within their council- hotiſe ice; fo not by the 
mayor only (as had been many —— — af favor or affeftion) 
without conſent of bis brethren,” 


Mr, Serjeant Adair. That bye-law directs the election to be 


d in the pentice, and not in the 6— | | 
= Another 


wet D. 1516) eee e, ee, 


„ 
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(74) 
Another bye-law of the ſelect body was read, dated 
May, 1569 (gth Eliz.) from the corporation books of 
| bly, whereby it is recited, ' “ That the expences ſuſtained by 
« ſuch as of late years had been called to the office of mayy 
- 46 was three or four times more than for forty years paſt ; 
«< that partly by the unableneſs of ſuck; as be choſen to the 
“ rooms of aldermen, there was ſuch want of able perſons to 
&« ſupply that place, as the commons had at their yearly ele. 
© tion purpoſed by their voices to have placed in ſuch as per 
e ſonally had officiated in the office of mayoralty : And reciting 
c that it had been doubtful whether one choſen to be aldermu 
«© might freely give another his room, or for juſt and lawfi 
„ cauſe, - by the common-council be diſplaced ; in that the words d 
ce the charter be—that he the ſame may bear the name of aldirna 


actin 
held t. 
on the 
of the 
iuſtice: 
ſheriffs 
ferutin 


fer ever: And reciting, that many, being well able, hi model 
« threatened that at the time of the election, if he ſhould be ert 
© ſo choſen, he would refuſc the office, which being done x 4 8 
&« that time, might as well procure trouble, as alſo doubtfulnd 57 who 
© of a new election: — Therefore, and in the providing d chooſe 
*© condign remedy for all the premiſes, it was at that afſemb} mans 
ordered in manner following; firſt, for the better preſers ET 
te tion of the eſtate of ſuch as have carried the office of maya, election 
& and to reduce the order and manner of calling to that offc A « 


to the like order as is uſed in London, and other good citis 
«* of this realm (that is) not to call any that have borne i 
& office, to his double charges, ſo long as there ſhall remut 
any of the aldermen that have not been mayors ; it is « 
© dered, that every year upon the election day, the mayor « 
* recorder, (a) before they proceed to any new election, ſu 
« dec] he whole commons the names of all the alderne 
<« that are of ability to be mayors, and will them to proce 
© out of thoſe to the naming of two; inaſmuch as the ws 
« of the chatter cannot otherwiſe well be underſtood, put 


«« porting, that they ſhall name tws of the moſl ſufficient, 2 
„ and honorable perſons, of the number of the twenty- four a 


4th Jur 
the char 
a mayor 
recited ; 
mayor) 
tinue 
the citiz 
next, afl 
A mayor 
ſcribed b 


until a n 


i ſaid ch 
% but that ſuch are to be reputed of thoſe that before had xl An 8 
e borne that office : And it is further ordered, that all ſuch s hewins 
DE choſen, or ſhall be choſen, aldermen, ball be repuu 8 *; ne, 38 
talen for aldermen for and during their lives, except th: nn Ir. Hol 


any of them ſhall of worthy cauſe, by the mayor and c*nl 


An o 
„ mon- council of this city, in open aſſembly, be diſchuꝶ ; 


entitled, 


or that they ſhall, for their inability, or be determined dus «Te 
« their lives to dwell out of this city, make requeſt u rat. in 
„mayor and common-council, to give over their r00ms © K. R. 
name of aldermen, and requeſt that one other may be * ; At wh: 


(4) A praftice which is folowed to this day. 


( 75 2 | 
« and if upon ſuch requeſt, the mayor and common-councif, 


jn open aſſembly, ſhall conſent to ſuch diſplacement, that 
« then it is ordered, that the mayor, /beriffs, aud common-council, 


« but aſp 4 to election of another in his place. 


% ſhall not only take order for his and their diſplacem ent, 


0 the Mr. Hall was again examined, and faid, that during his 
7 acting in the office of town-clerk, the ſelect body have __s 
elec 5 


held three moneys previous to coming into the common-ha 


| on the day of electing the mayor ; that the firſt is a meeting 
ting, of the mayor and juſtices, the ſecond; of the mayor, ſheriffs, 
erman 


juſtices, and aldermen, and the third, of the mayor, juſtices, 


a theriffs, and ſheriffs peers; at each of which they voted by 
rds of ferutiny for aldermen to be put in nomination for the office of 
lermas mayor for the year enſuing : That upon coming into the hall, 
1 ce recorder relates to the commonalty what has paſſed at ſuch 
114 


previous meetings ; and that then the commonalty at large may 
proceed to chooſe two of the aldermen by a poll (if demanded) 
of whom the mayor, aldermen, and ſhetiffs, then preſent, 


ng d chooſe one for mayor, who is immediately ſworn in before the £- by. a = 
embly — cen commonalty but ſaid, that the commonalty never, „ 

ſerve W 's remembrance, polled for a mayor before the lat 

may, election in October. 5 


An exemplification of a decree in the Star Chamber, dated 
4th June, 38th Henry VIII. (A. D. 1547) was read, wherein 
the charter of Henry VII. and the power of 9 electing 
a mayor on the og next after the feaſt of St. Dennis, is 


recited ; and that by the death of William Holcrofte (then late 


yor « mayor) the ſame office was become void, and likely fo to con- 
, th tinue— Therefore it was ordered by his Majeſty's council, that 
Jerme! the citizens and commonalty ſhould, on the 11th June the 
proc next, aſſemble in the common- hall, and then and there chooſe 


a mayor out of the twenty-four aldermen, in the manner pre- 
ſcribed by ſaid charter of Henry VII. to continue in that office 


1 until a new mayor ſhould be choſen at the time mentioned in 
ders ſaid charter. | | 

had af Anentry in the corporation books of aſſembly was read, 
chax ſhewing that Mr. John Walley was elected mayor on 11th 
tad is June, 38th Henry VIII. (A. D. 1547) in the place of ſaid 
they e Ir. Holcrofte, deceaſed. 45 ; 

d c An order in the corporation books of aſſembly, was read, 


entitled.— on 
*'Tempor, Rici. Dutton, ar. major civit. Ceſtr. ad congre- 


K. Rnz, Elizab: &c, xvi" | 
At which aſſembly it was debated what manner of perſons 
| L 2 | were 


EN . A , e.. r — 


* gat, in coi, auld plitor ejuſdm. cit tent. ſecundo die Julii, anno 


A - 222 . VA | 


N 676) 
' were moſt meet to be auditors, as well of all ſuch bills. of 
charge, and expences, diſburſed in the defence of the juriſdic: 
tion of the ſaid city, and maintenance of the charter | 
in Lent laſt paſt, which are already corrected and ſeen cer 
tain perſons for that purpoſe agpointed; as alſo af ſuch bill o 
| which the ſaid mayor hath diſturſed at his loft being at Lu. 
don, in the obtaining of @ new (b) charter, for confirmation of th 
' juriſdiftions and authorities of t d city, with certain other gran 
and pre-eminences therein contained : And alfo who are-moſt meg 
to rate, limit, nominate, appoint, and aſſeſs, what ſum and 
ſums of money every free citizen inhabiting within rene tit, 
and out of the ſame city (Richard Harpur and Robe | Snagy, 
Eſaqrs. and themſelves excepted) ſhould contribute, give, and pc 
for his and their part and proportions of the ſaid coſt, charge, ad 
expence, ſo being allowed, e in, and preſented, by the 
auditors ſo to be appointed, and by them which have to par 
thereof already ſubſcribed their names: — Whereupon tucli 
perſons, therein named, were elected at this aſſembly; and ven 
ordered to certify the ſaid mayor and his brethren of their doing 

| | | | therein — re 1 2 row 1 2 

| | / An aſſem le, dated gth July, 1630, was read, containi 

F 45 ue 4 of ad — 4 the ſtate of the poll on a contefled enen by the N 
| ; ſecond ſheriff, in the place of Wm. Higginſon, then late ſherif, 
' | deceaſed ; when Mr, Robert Ince (having 146 votes) wa 


| elected. N 
f ., N An aſſembly file, dated Friday, th May, 1701, was 
F Fo, _ . + an 2 containing the ſtate of the poll an J conteſted lier by 22 


monalty, of a mayor, in the place of Richard Oulton, Eſq, 

then late mayor, deceaſed ; when Mr, Hugh Starkey (having 

EE: 237 votes) was choſen, and ſworn in. 55 | 

7 1 3 An aſſembhly file, dated Friday, 6th Nov. 1702, was read, 

WR... . Containing the ſtate of the poll on a conteſted election by th 

commonalty, of a mayor, in the place of the Right Hon, 

Wa. Earl of Derby, then late mayor, deceaſed ; when Mr, 

Mich. Johnſon (having 354 votes) was choſen, and ſworn in, 
2 


11 5 — 5 An aſſembly file, dated Friday, 23d Sept. 1720, was read, 
I-48 E air, 18 e, 3 N the poll of the ſelect ga the election of the — 
þ fern ah '* ſheriff, in the place of Mr. Wm. Johnſon, deceaſed ; w 

| 5 | 7 | Mr. * 3 8 * and ſworn in. 

LE} : | An aſlembly file, dated Friday, 22d April, 1743, was 

| b # A . . 1 #L containing the poll of the ſled body, in the Nettion of 7 


em were 
Court, | 
ny free 
1688 ? 
Mr, $n 
$ Mr, D. 
Wy the pri: 
_ ot : 


(b) N. B. The charter of Elizabeth, confirming the charter of Henry VII, 
11 | | and alſo containing ſome additional powers, was paſſed 14th June, 16th Elia 
EY 2 beth; being eightcen days previous to this order, 


(7) 


pn IR Robett Caw) » deceaſed ; when 
| was choſen, and * * 
Mr. Hall—you will now produce: the 


Er en Ling ne 


e have the here. 
, What inthe fs | &yle of the n en of be ie body? 
The m tra and common - council, in 
von- council 
Mr. Serjeant 2 We wil now ſhew what beten of 
the old freemen'accepted'of the charter of 9 ·”˖[ô[·ůð * 11. 
Mr, Thomas. Fluitt examined by Mr. Serjeant 
| Q. Have you carefully examined the freemen's ell, of tha 
tation; and for how Jong preceding the year 1684 ? ? 
(A. 1 examined them from 1663 down: to the year 168 3 
zacluſive, _ 
How many freemen were admitted in derte 10d ? 
4 They ares are enumerated in this office ws of the « 


Mr. Vn. Milde again examined. | 8 a 
Q. How many freemen were — from 1663 fo ta Aon 15 Ki- . 
1683 — them, ther ay bn 14 | i 
A. I count e 2 to admit 
hin that period 9 bY * 
Q. Have you rk x OP the freemep's rolls for the year dess 
Ae D. 
at number o reemen A to have n te. . 
Nr 1 A n —— 
A. None in that year there was one in the year 1684. /. 11" 484 - 
Q. 18 number in the year 1686 ? 5 * 


Wo. : % 
A In the year 1687 ? | | 13 Oc #4 
A. Eleven, 5 „„ 


len 2 
Q In 1688 — 8 e 


Mir, Serjeant Adair, Of thoſe perſons ſo re- ſworn, eight of 
= _ — ee. 

t. 1 ſuppoſe, Mr. Snow, you have examined to ſee how _. — 
. were admitted within the four years, from 468, e. 4. . LM 5 7— 
| 


ut. %u. Yes :— There were 1 50. — 5 of wy 
ki | Mr, Dealtry again called, and ht ac 2 . c copy of the order | Sl Fd C 4.0 . — 
1 the privy council, of 12th Aug. bs or amoving the ſele&t | | ( 

el ermen and common - Council . 1 hog 2228 


ane, e 


FKS Käser ceo 


— 
— 
co» 


SE B88 =S 


Q Wis 
(©) This copy was aaktes evidence DG content, 


( 78 ) 


1 * 1 there any vacat oppoſite to this entry in the counti 

#1 A. There was not. "Pl 
(7 Mr. LITCHFIELD, (ſworn.) Examined by Mr, Mal. poratic 
4 Q.: You are a clerk to the privy il? citizet 
| A. I am in that office. rated | 
4 Qi. Do you know the nature of entries relative ta the prin and h. 
= council? 1 ; 1 ſheriffs 
Þ A. I do; I have ſeen many of them Where the word wy comme 
. is put to an order, it ſhews that the order did not iſſue, the fat 
bn Q. Do you remember whether there was any vacat to thi their lit 
4 order? 5 | 41 
4 A. There was not. 5 a cerrupte 
. r. Bearcreft. Is that memorandum vacat made by the ch alderme 
1:4 themſelves? _. 25 alderme 
iÞ A. It is part of the record, if the order is at the ſuit of ; Bad 140! 
IT private party. | — tom tir 
iy M.Ir. Bearcroft. If it is not applied for, then it is mall WF © I. 
K vacat (that is) not iſſued ? x council, 
K A. Yes. 5 N | the reig 
44 Q. Is there a ſeal of the privy council? interrup 

1 A. There is. | | James, 

iv] Robert Townſend, Eſq. (recorder of Cheſter) was examineds ws 2. 
_ | to an index book to the records of the body corporate, product cauſed ; 
IS | | | by the proſecutor, He ſaid, the book was made by a M. (who we 
1 | | | Lowe, of Chriſtleton, near Cheſter, an intimate acquaintanced ceded t. 
— 8 | Iz his; and that ſoon after he was elected recorder, Mr. Lowe pu -olour 0 
#8 the book into his hands; that the corporation, at his recos had put 
WH a | mendation, took a copy of it; that it was a private calle; ſaid prete 
1155 . . A, nu and that the corporation, when they ordered a copy to be mai part of t; 
12 3 6 of A did not — any judgment upon its authenticity, 2 * 
1 5 Thereupon the court rejected the evidence. Th 
1 9. 05%. 2 eee A liſt of members — at an aſſembly of the ſelect boy, to petiti 
rr n page. FY holden gth Jan. 1688, was read, whereby it appearkd, ti roma 
#1 m . * n Wm. Street, Eſq. mayor, and alſo the ſeveral aldermen, # Th 
17 . Vernon Na Arr nh, + — Robt. Murrey (the ſurviving ſheriff) named in, and reſtored j ow 
5 S — the charter of 26th Oct. 1688, were then preſent, and adi 2roſyen 
in their ſeveral characters, at this meeting of the ſelect body men, cer 
Another liſt of the members preſent at an aſſembly of 8 afnexed, 
ſele& body, holden gth Feb, 1688, in the common-hall off en 
. City, before ſaid Wm, Street, Eſq. mayor; at which thei tne (aid p 
Of © YR | aldermen, mentioned in ſaid charter of 26th Oct. 1688, * 
alſo ſeveral of the common- council men previous to the ja 3 47 ber 
ment in quo warranto, were preſent, and acting in thoſe "RS \..- 5 


racters | 
2 Plaint cox 


( 79.) | 

r. Litchfield produced from the council office, a petition to 
Wm gr Puleſton Partington, Richard Brett, and ten 
others, citizens and common-council-men of the city and cor- 
poration of Cheſter, in 1693—ſtating, © That ſaid city and 
citizens, by many ancient charters, were and had been incorpo- 
rated by the name of the mayor and citizens of the city of Cheſter 
and had been repreſented and governed by a mayor and two 


common-countil-men, who had enjoyed, or ought to enjoy, 
the ſaid offices of aldermen and common-council-men, for 
ibeir lives, or until — ſhould be duly removed. : | 3 

hat not only by ſaid charters, but by ancient and unin- 
terrupted uſage, upon occaſion only of death or removal of any 
aldermen or common-council-men, an aſſembly of the mayor, 


had yearly nominated and choſen others into ſuch places as 
from time to time became vacant. | 
= © That the petitioners had been duly elected of the common- 
council, and had continued in ſaid office during great part of 
the reign of his late majeſty King Charles II. and were never 
interrupted therein, otherwiſe than as e by the late King 
James, and reſtored upon this happy revolution. | 

« That upon 1 = June then laſt, the preſent mayor (d) 
cauſed a hall- to be called, and ſummoned the commonal 


(who were never on ſuch occaſions ſummoned before) and pro- 
ceded to diſplace the petitioners from their office ; and under 


it oli 


ance 'olour of a new and unwarrantable election by the commonalty, 
ne had put other common«council-men into their places; and in 
** ſaid pretended election, had refuſed to receive the votes of the greateſt 
l N fart of the aldermen and common council men, and of the petitioners 


in particular, contrary to the ancient * of ſaid city. 


| a 
2 That ſuch tumultuary proce — were not only injurious 
\ bok to petitioners, but tended to the abverſion of the ancient 
* government of ſaid city, in violation of the charters, 
* « Therefore they pray relief, &c, | | 
* " Annexed to this petition is a certificate ſigned by Sir Thomas 
f 92 Groſvenor and ten other aldermen, and ſeven common- council 
= * men, certifying, that the premiſes in the petition thereunto 
10 annexed, were true, and to their great grievance. | 
10 An order of the privy council dated 27 July, 1693, at which 
ef the ſaid petition of Puleſton Partington and others, with the 
8 o certificate annexed, were then read: Whereupon it was order- 
oh ed by her majeſty in council, that a copy of the ſaid petition, 
, / pl and certificate, ſhould be ſent to the mayor of Cheſter, who 


WT 25 to ſend his anſwer in writing to that board, to the com- 
"8 Plaint contained in that petition, Proceed- 


(4) Colonel Roger Wliitle 4. 


ſheriffs annually eleQed—twenty-four aldermen and forty 


aldermen, and common-council-men, or the major part of them, 


47. af. ger . e 


FT, , V 18.42 - DXA 
2 .— Land > 1 


# 


2 5 
2 . K. 10% 7 - r* 40 3 


Ke 


. 


Fe HE, hate. | 


4 
«© Foraſmuch as we, aldermen, (e) common- council, or 


ommunity, and others, freemen of this city of Cheſter, whoſe 
22mes are ſubſcribed, from our own knowledge, and the teſti- 


onclude, 93 | | 

« That our predeceſſors, the mayors and citizens of this 
ity, have in their ſucceſſive times, prudently and faithfully 
dminiftered the government thereof, and particularly in the 
lection of the common- council of this city, according to the 


| ity, and according to law. 
« That any innovation or alteration of the election of 
itizens for the common-council, would not only be contrary 


Whe true intent of the ſaid royal charters, but alſo hazard and 
iſſolve that happy order and tranquility, which have been ſo 


ru png preſerved amongſt the citizens, by regularity in election 
of f the common- council, and that the addreſs or petition now 
le reſented by, and on behalf of, ſeveral citizens of this city, 
= contrary to the true intent and meaning of the ſaid reyal char- 
a s, to law, and the ſaid ancient practice of our ſaid prede- 
0. eflors, (and if admitted) may be of dangerous effect to the 
in ublic peace and conſtitution of this city. _. | 

and Therefore, we do hereby proteſt againſt, and diſſent from, 
ne ſaid addreſs or petition, and admiſſion thereof, and deſire 
er e came may be by order of this court condemned and rejected, 
= d that this our proteſtation may be admitted and recorded.” 
100 


in the inner pentice of the city of Cheſter, upon Wed- 


neſday the 7th June, anno. dom. 1693. Preſent, Mr. 


ſs, 

Mr, mayor, by the advice of his brethren, declared that he 

ught it reaſonable and neceſſary in the preſent circum- 

ces of this city, to conform to an election of the common- 
| | M | council 

' Ont of teſe +» proteſters, the bod. corporate themſelves conſiſt of nat 


rmen, A Wig 5g, 
"oy 


e Mayor, Sir William Williams, Knight and Bart, re- 
f;- : corder, Sir Thomas Groſvenor, alderman Street, and 
) nine other aldermen here named. | | 
hol e Upon reading the application intituled the addreſs of the 
Ka : men of the city of Cheſter, ſubſcribed by 406 of the 
egen ens of the ſaid city, and of a writing on parchment ſigned 
t the abovementioned Sir Thomas — William Wil- 
. derman, and Hugh Starkey, alderman, and others, to 
jul e number of 78, expreſſing their proteſt againſt che ſaid ad- 
Y 


zony of authentic records, have great n to believe and 


ue intent and meaning of the ſeveral royal charters granted to this 


At a meeting of the mayor, recorder, a of the peace, 


* 


o the practice of our ſaid predeceſſors for ſeveral ages paſt, and 


7 
e. 
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eguncil for the ſaid city, agreeable to the reſpective charts; 
of the ſaid city, according to the ſaid application of the cit- 
zens, and conceives it fit to conſider of proper and expedient 
ways and means for the election of ſuch common-council, fer 
the good and welfare of this city. | 
At a meeting holden in the inner pentice of the city d 
Cheſter, the 12th June, 1693, by Mr. mayor and ſeven 
aldermen. | 
Whereas the reſolution of a late meeting by Mr. mayor, xc. 
about the electing of common council according to the aps 
plication of the citizens, was read, and ordered that the ſame 
election be on T hurſday, the 15th of this inſtant June, aut 
that papers be put upon the gates, &c. for publiſhing the ſame; 
and that the conſtables of the feveral wards, have notice by 
the officers, t9 go from houſe to houſe through their reſpedie 
. wards, to acquaint the citizens therewith, only alderman In, 
and alderman Skellerne, do diſſent to the recited reſolution, and thi 
preſent order. 456 CUPS 
Noricx or THE GENERAL ASSEMBLY. | 
The right worſhipful the mayor of this city, by the adviee their oat] 
his brethren, upon the application of the citizens of Cheltr, Office 
doth appoint a general aſſembly of the citizens of Cheſtet, v Sth July 
meet at the common-hall of pleas, of this city, upon Thur CIUZENS © 
day the I th day of this inſtant June, at ten of the clock in eight othe 
the forenoon of the ſame day, to elect a 'common-counei, Queen iy 
and to ſupply the vacant places of the aldermen of this city, others, h. 
according to the charters and conſtitutions of this city; d 3 
the 12th day of June, 1693. 5 
| Dix Ec TIoNSs TO THE CONSTARLES, * thce 
Lou are to give notice to the ſeveral inhabitants within you res 2 
reſpectire wards; that the general aſſembly of the citizens * 2 r 
for the electing of the common- council, according to the ca 4n the 21fl 
ters, and for ſupplying the vacant places of aldermen of th grant to tl 
— 4 is appointed to be on "Thurſday the 15th day of fs A 
inſtant June, by ten of the clock of the forenoon of it! 2 . the 
- ſame day. . | * 2 
* Proceedings at a general aſſembly. holden in the city's 3 
Cheſter, in the common-hall of pleas, 15th June, 1693 3 
before Roger Whitley, Eſq. mayor, the citizens 1. o ** 
commonalty of the ſame city, were read, at which tt 3 
forty common- council were elected, and alſo two ald of 4. SY 75 
lieu of two others deceaſed. 3 on 4 
Againſt the proceedings of this aſſembly a proteſt was 4 td oy 
livered into court, ſubſcribed by twenty- ſix of the old alles E 


G bl and commo 1 cil 8 amoved fro 
Y n-council, as follows ; 10 fad city in 


lies, privile; 


8 
We whoſe names are underwritten, do proteſt againſt the ad- 
dreſs, and irregular r in the election, June 15, 1693. 
Proceedings at an aſſembly holden in the city of Cheſter, 
in the common- hall of pleas, upon 18th of June, 1693, 
by R. Whitley, _ Eſq. mayor, Griffith Williams, dep, 
recorder, the aldermen and common-council, | 
At which aſſembly, the journals of the late proceedings 


* about the election of aldermen and eommon council-men (ac- 
on eording to our charters) being read, they were approved of, 
; and ordered to be entered in our aſſembly books as follow, viz. 
— Said proceedings before ſtated of 5th, 7th, 12th, and 15th, 
June, 1693. | | | 5 
e by L 1 at a meeting holden in the inner pentice, in 


the city of Cheſter, 23d June, 1693, by R. Whitley, 

Eſq- mayor, and five aldermen, here named, were read. 

At which meeting, one of the aldermen and all the com- 

mon-council elected at ſaid meeting of 15th June inſtant, took 
their oaths of office. 8 

Office copy of the record of a writ of mandamus, teſted 


$th July, 5t 


” citizens of Cheſter, at the inſtance of ſaid Richard Brett, and 
** eight other common- council- men (who had before petitioned the 
f 4 Queen in council) in which it is ſtated, that ſaid Brett and 


others, had been theretofore elected into ſaid offices of com- 
mon · council, according to the uſage and cuſtom of the ſaid ci, 
LAeretefere obtained. | | | 
Othice copy of the return of the mayor and citizens under 
their common ſeal to ſaid mandamus, wherein they certify, that 
his late majeſty King Henry VII. by certain letters patent, 
in the 21ſt year of his reign, did —_ divers other liberties) 
grant to the then mayor and citizens, that the ſame citizens and 


hs * * 
* commonalty, and their ſueceſſors, ſhould and might, in every year 
f " fir. ever thereafter, elect, make, and create, forty citizens for common- 


enuncil of ſaid city. And then they ſay that ſaid Brett and others, 


William and Mary, directed to the mayor and- 


Apa 5 SAG. e, fe. Ale 
n 


1 6 before one year then af paſt, duly and according to the liberties, 
169 provileges, avd franchiſes aforeſaid, and by virtue of ſaid letters 
* patent 4 7 mentioned, were, and each of them was elected a 
th fu preferred into the office of the common - ecuncil of ſaid city, and that 
. they and cach of them, remained in ſuch office, for the ſpace 


ef ine whole year, then next following each of their ſaid elec- 
tons; and that each of them, after he had ſo continued and 
lerved in the, ſaid office, and his year being ended, was duly 


Jed cih in his lead, to ſuch office aud place, according to the liber- 
en, privileges, and franchiſes fey, and according to the form 
2 $ A 2 


amoved from his ſaid office, by the eleclion of ather citizens of the 
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ond effeft of the ſaid letters patent, in form aforeſaid. Ani fo 
that cauſe, ſaid Brett and others, were removed from the 


the office aforeſaid. 
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ſaid office of common council of the ſaid city; and that none 


* 
of them after ſuch his amotion, was again elected into ſuch hatt 
office, wherefore the ſaid mayor and citizens, had not r m by pla 


nor could or ought to reſtore, the ſaid Brett and others, inty articularly 


Proceedings at an aſſembly holden in the city of Cheſter, in 
the Inner Pentice, on 2d. January, 1693, before Roges 
Whitley, Eſq. mayor, Griffith Williams, Eſq. deputy, 

recorder, the aldermen and common=-council. ret them 

Mr. Mayor produced an engroſſed return of the mayor and puncil mer 

Citizens, to the mandamus for reſtoring Richard Brett and Fices 28 is i 
others, to the office of common-councilmen, which wu % Thoug 
read and approved by this houſe, and ordered nemine contradicent, the powe! 


that the common ſeal of this city be — affixed thereunts ; ud ich the abi! 
that the ſame be annexed to the ſaid mandamus, and tranſmitted mmon cou 
into the court of King's-bench. And whereas Alderman Wil, quiet, ſe 
cocke (upon notice of this order now given to him by the xcancies (n 
direction of this houſe) and Alderman Ince (who is —_ Gvely as t. 
preſent) have refuſed to deliver their keys for opening the hout freq 
where the common ſeal is kept: It is further ordered, that the men hav 
ſaid cheſt be immediately broke open ; and that Aldermen Street, ſembly, par; 
Lloyd, and the two treaſurers, do ſee the ſame performed. uren Elzab 
Mr. Lichfield then produced the anſwer of Roger Whitley duncil by ſe 

to the petition of ſaid Richard Brett, and others, to the Queen nt on thei, 
in council, as follows : | 3838 r majeſty, | 
In obedience to your majeſty's order in council of the 27th at privileg 

of July, Roger Whitley, mayor of your majeſty's city of r bath their 

- Cheſter, humbly returns this anſwer to the petition and u plainly af 
certificate thereunto annexed. pur majeſty 

« It is no ſmall trouble to him to find ſo much diſingenuity, We kn 
and raſhneſs, in any members of that city, as to preſume u t the petit 
offer to your majeſty ſo many groſs miſtakes (not. to give then King Cha 
a worſe character) as are contained in the ſaid petition ud eſtabliſne 
certificate, - | 5 er the may 
If they had conſulted their charters, they would ban ord and m 

_ found, that they are not incorporated by the name of citizens ed to ſure: 


only (as they alledge) but by the name of mayor and citizens 
ſo great was the care of your royal predeceſſors, to ſupport 27% bad ſu 
the authority of that magiſtrate, though theſe gentlemen * By whi 
leave him out of the conſtitution, | : 3 nchiſes we 
«© The government of the city is owned to be chiefly ir compli 
the mayor, two ſheriffs, — 3 aldermen, and forty com: l ſubrerſio 
mon councellors, the aldermen to enjoy their titles and ber. derten 
. urn; 


L ( 85 ) 

ine life, or till ' duly removed; but not only the mayor, 
0 Wett are yearly choſen, de common ene f ae 
un be l. 2 (if inſiſted gn as the election of one of the 
ris hath been of late) the citizens having power given 


hem by plain and expreſs words in their ſeveral charters, and 
articularly by that of the 16th of King Charles the 2d, (by 


SBN & 


ouncil men yearly, and not a ſyllable in that charter or any 
ye-law fince made, to deprive them of that privilege or tp 
rect them to any other way of election ſo that the common 


Fices 3s is inſinuated by the petitioners, | 
« Though the citizens ſometimes (either out of ignorance 
the powers given them by their charters, or being ſatisfied 
ith the abilities, integrity, and good adminiſtration of their 
non council men) have neglected their annual elections 
quiet, ſedate times) and permitted the aſſembly to fill up. 
xcancies (not yearly as is-pretended by the petitioners but ſuc- 
Frely as they became void) yet hath not this uſage been 
hout frequent interruptions, ſeveral common council men and 
ran having been choſen by the mayor and citizens, and not by the 
ſembly, particularly in the reigns of King Henry the Eighth and 
wen Elizabeth, and complaints being made to that Queen and 
puncil by ſeveral aldermen and citizens, againſt this encroach- 


SELEREAS 45 


J AF TLF 


r majeſty, ſhe was graciouſly pleaſed again to inſert the ſame 
at privilege of chooſing their common council men yearly, 


+" Y 


A plainly appear upon examination, though they raſhly inform 
ur majeſty to the contrary. | 54 | 


uity, We know (by ſad experience and many fatal inſtances) 
ne u t the petitioners ated as common council men, in the reign 
then King Charles the Second, and contrary to their duties and 
ant eltabliſhed rules of our aſſemblies, in a tumultuous manner, 


er the mayor had diſſolved an afſembly, and retired with the 
ord and mace, they, with twenty-two more of their camplices, 
ed to ſurrender their charter, though the quo warranto required 


'y an appearance, and above fox hundred of the me/l conſiderable 
ppon 1 bad ſubſcribed a declaration to anſwer it accordingly. 
woul * By which irregular proceedings, the city, liberties and 


nchiles were given up, and at the ſolicitation of them and 


hich our preſent government is regulated) differing in ſome 
vints from the preceding charters, to chooſe the common 


puncil men can have no title to a term of life, in their ſaid 


nt on their liberties and a new charter being then granted by 


r hath their uſage in other reigns been free from interruptions a 


22 2 
r K 


fy it ir complices (who now complain of violation of charters 
com- ; — of government) they cauſed all our antient rights 
. derties to be ſeized at once, our charter deſtroyed, and a 
url; | - | 


new _ 


. | 


 - illegal, arbitrary proceedings, they could not be content to hay 
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new one procured for them and their confederates, to prenuc u 
magiſtracy and power for purchaſe whereof (by order of 4. 
ſembly in common council) they mort aged the city's inher, 
| tance, alienated, ſold and diſpoſed of their plate and reveny, 
permitted encroachments on their waſte and walls (to they 
great damage) and, the better to ſecure themſelves in thy 


ch occ 
dnly by 

public p 
acers ; 

cquainte 
dortmote 
ſtices 0! 
rayer wh 
arly as al 
riouſly c 
ded only b 
al aſſemb] 
deriſs and 
p their cha! 
ere were « 


ſome of the principal officers, magiſtrates, aldermen and citiaem 
diſplaced, but had them alſo disfranchiſed, —_ they bu 
deſerved eminently well from the City, in the worthy diſchay 
of their duties in their mayoralties, and other public offices, wi 
ſeveral of them being bountiful benefactors to it. 

«© Thus they inſulted over their fellow citizens, till it plealy 
God to put it into the heart of King James to refore thi ul 
charter, and vacat- their new one : ſo that I cannot appreben 


dr int 
what they mean by ſaying, they were diſplaced by King Jaz _ aga 
(unleſs out of the exorbitant anc a them by King Charts) lecton, Ji 
new charter) it being evident our old charter was reſtored, ard in A)... afemb! 
with it, before this happy revolution. our majeſt 
«© The cry of the city againſt the irregularities and un roceedings 
of their proceedings (and particularly in the election of cans nd may be 
mon council men) rejecting worthy citizens every way qualift, reſent, tha 
and prefering very unfit perſons to that employment; allo tr 4% turnuit 
inequality ia the diſtribution of them, there being three was rs leaving 
that have no common council men, and other three but fe; * 
ſo that fix wards of the twelve, where they could draw unthint- to thew the 
ing men to their faction, ſwallowed up 35 of the 40 coma 0 in amica 
council men, moved many ſubſtantial citizens to apply tber. ners might 
ſelves to the preſent mayor for redreſs; and, as the only (ou .; thought 
expedient, they earneſtly preſſed him to ſummon. a general « But m 
ſembly for electing a common council, according to our ni ay of elec 
rights and charters (yearly) by the mayor and commonalty of the ai harters, wh 
Upon their daily importunities, and addreſs, the mayor E river to dh i 
only conſulted — of the aldermen and other antient £ hat this beit 
tizens, but frequently ſolicited ſeveral of the adverſe pa ndr but t 
come to a healing temper, to lay aſide all animoſities, and ug 1501 it, not 
in promoting the general good of the city; or elſe there ws much violate 
be an indiſpenſible neceflity upon him (according to his «in n al] obedie 
to gratify the unſatisfied citizens in their juſt demands, 61% « Nor is t 
charters and preſent ſtate of the city did neceſſarily require. it) leſs to by 
« But finding all his endeavours unſuccetsful, it is true nd of the b 
almoſt the only truth in the petition) that on the 15th de election, 
June, the mayor, with the advice of the recorder, and ime to aſler 


greateſt part of the aldermen, juſtices of peace, called 260 
ral aſſembly in the common hall (the ufual place of meet nz 


12 
3 


nly by bills poſted up four days before han 
ublic places of the wo : 

nally given them in their reſpective wards, by the proper 
ficers; being thus aſſembled in great numbers, the ayes 


on the ſeyeral 


ortmote court, directed to himſelf, the recorder and aldermen, 
iſtices of the peace, ſubſcribed by above 400 of them, the 
razer whereof being to be admitted to chooſe their common- council 


riouſly conſidered it, as alſo of the proteſt againſt it, (ſubſcri- 
kd only by 78 citizens) and were of opinion to call this gene- 
al aſſembly, to have their judgment on the whole. And the ſaid 
dareſs and proteſt being publicly read, they unanimouſly voted to adbere 


t were only 26 that proteſted qgainſt it, that gave in a ſecond 
roteſt in theſe words: We whoſe names are underwritten, do 
roteſt againſt the addreſs and the irregular proceedings in the 
lection, June 15, 1693. And then withdrew ande from 


our majeſty, that any of their votes were refuſed, or that the 
proceedings were tumultuous z whereas it is-notoriouſly known 
nd may be proved by the oath of many hundred citizens, then 
reſent, that there was not any vote refuſed to any guęſlion, nor the 


rs leaving the aſſembly, the reſt proceeded peacably and unanimouſ- 
in the eleftion, where 20 of the old members were choſe again 
to ſhew the impartiality of their proceedings, and inclinations 
0 an amicable conjunction) and 20 new ones, and theſe petiti- 
ners might have been of the number, if their fellow citizens 


DO 


bd thought them worthy of it. . a 

« But my greater admiration is, that theſe petitioners call this 
ay of election unwarrantable, and to the violation of their 
harters, when as all therr charters give them plain, free, and full 
::0e7 to d it, and not one word contained in them to the contrary, ſo 
nente hat this being the true baſis of our conſtitution, there is not 
part) end but the government of the city will be well eſtabliſhed 
ind ual pon it, not only for our honour and peace (which have been 
nuch violated of late) but the better performance of their duties 
a all obedience and loyalty to your majeſty, 

Nor is the certificate annexed to the petition (to give itere- 
it) leſs to be wondered at, there being ſeveral of the certifiers 
nd of the beſt quality amongſt them) that were not preſent at 
de election, but at London or other remote places; yet pre- 
me to allert the truth of it to your majeſty, of which — 

5 | | coul 


1 


ch occaſions) 20 which all citizens were —_— ſummoned, not 


but alſo by particular notice, per- 


cquainted them, that having received an addreſs in the late 


arly as all their charters give them power to do; that they had 
; thr charters, and proceed to an election of a new common council, 
he aſſembly ; ſo that J am aſtoniſhed that they dare inform 


aft tumult or diſturbunce in the whoke tranſaction, but the proteſt». 
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could have no cognizance, but by the miſinformation of the 
petitioners, or ſome of their miſtaking. adherents. | 


« And may it pleaſe your majeſty to take notice, tha Proc 

titioners had Afr the Gout of King's Bench ſor ma 2 Ct 

which were bona dere, ranted them, before they , appli 16 

themſelves to your majeſty in this affair. All which is md _ op 

* humbly ſubmitted to your majeſty's royal wiſdom, Ct. At w 

| Zo? Joe bal | | R. Whitley, Mayor,” room of 
WT" — x An order of the privy council, dated 5th OR. 1693, nx wn Proce 
eee. Helen upon reading at the board the ſaid anſwer of R. Whitley, Eq, Ch 
| 2 1 n anſwer to the ſaid petition of Puleſton Partington, and other; R. 
Din, it was ordered; that the ſaid petition ſhould be dilmiſſed, an y__ 

the whole matter left to the determination of law ; it appearing At wh 

by faid anſwer, that there had theretofore been ſome proceeding J _ ? of 
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council, and alſo of an alderman in the room of Nathais 


5 ..— — #7 
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there. 
Proceedings at a general aſſembly holden in the eity a be on the 
Cheſter, in the common-hall of pleas there, on 15th une, Alſo al 


1694, before R. Whitley, Eſq. mayor, the citizen; a for the ti, 
commonalty : * | WY 43 upon the 


At which a popular election for the forty common-counci, ond comm 
was had, and' alſo the places 'of 'the aldermen deceaſed were ball at bis 


filled up; who all appear to have taken their oaths of office Procee: 
on the day following, at the inner pentice, before the (ai Che! 
mayor and four aldermen. 1696 
roceedings at a general aſſembly holden in the city d A "_ 
Cheſter, in the common hall of pleas there, on 25th | t whi 
1694, before R. Whitley, 'Eſq. mayor, be citizen; al ns 


commonalty : | 
At which a popular election was had for an alderman, in tt 
place of the right honourable "Thomas Earl Rivers, deceaſed; 


f. Od. fo 
three aldet 


when Mr. Benjamin Crichley was choſen, on a poll, as unde; Non 
| Mr. Benj. Crichley, -—- — 140 Fo ; 
Mr. Robt. Murray, — — 2 1 4 


Mr. John Johnſon, of the Bear, ; 
Proceedings at a general affembly holden in the city a 
Cheſter, in the common hall of pleas there, on 15th Jun, 
1695, before R. Whitley, Efq. mayor, the citizen; ad 
commonalty : | g 
At which a popular election was had for the forty commos. 


At hic 
overnin 

ommon-c 
and read, 
onfirmed | 
« iſt, ; 
ommon=c 


Williamfon, late alderman, deceaſed ; who all appear to har de ona gu 


taken their oaths of office at a meeting in the inner pentice, c 


the 17th of June inſt, before the ſaid mayor. he 2 1 
At the ſaid aſſembly of the 15th June, Mr. John Burroug Aan K 
was named and choſen by the mayor, to be one of the coranth ne * . 
in the room of Randle Bath, late coroner, deceaſed. | n 
| | | Proceeding Ons the 


li freeme; 


) 


: 7 . | 
Proceedings at 2 general aſſembly holden in the city of |”, , e. 
e pe. — in the —— hall of pleas there, on gth Sept. 9 py 2 Vue N 
nuſe 1695, before R. Whitley, Eſq. mayor, the citizens and Ay Su an AY - 
plied commonalty : 6 | ah | 
mel At which a popular election was had for an alderman, in the = ST | 
& room of George — late alderman, deceaſed, . 2 F. 5 
* Proceedings at a general aſſembly holden in the city ofl #Þ * e 


Cheſter, in the inner pentice, on 12th June, 1696, before # 3 a 

R. Whitley, Eſq. mayor, the aldermen and common- ve WF 2 Z Ho Came +4 
council: f : p JL _ Wd. 

At which aſſembly it was ordered, that the 15th day of June, | | 
yearly, ſhould be the election day for the common-council, | 
unleſs it happened to be on Sunday, and then the election to 


be on the day following. 1 p | : 
Alſo at the ſame aſſembly, it is ordered, that in caſe the mayor /-—" K Lo d A * 
for the time being ſhall find occaſion at any other time than „ | 


upon the 15th = of June, to fupph the vacancies of the aldermen | 
and common-counctl, that then and ſo often he may call à common -) 
ball at his pleaſure for that purpoſe. | a Ps 
Proceedings at a general afſembly holden in the city of 9. Fl” AJ 
Cheſter, = 5 of pleas _ on gth Oct. = 2 2 
1696, by R. Whitley, Eſq. mayor, the citizens and com- | — 9 2 
ooh, by V. Eſq. mayor, f An © HO 
At which a popular eleftion was had of two aldermen in the 
why.” place of two others, then decgafed ; who appear to have taken 
* heir oaths of office at a meeting in the inner pentice, on 10th | 


inte f.OR, following, before the mayor, the deputy recorder, and 4 . . A. 25 = 


three aldermen. * 2 
ks Proceedings at an aſſembly holden in the city of Cheſter, in Fd: . 2 „„ 
the inner pentice, on 15th Oct. 1696, by R. Whitley, 22 2 A. AH * A. 


Eſq. mayor, John Williams, Eſq. deputy recorder, the- 1. 0 
aldermen and common- council of the ſame city: aff / 

ity d At which aſſembly, the propoſals under-written, for the better 

+ {and poverning and regulating the election of the aldermen and 


ommon-council of this city, were preſented by Mr. Mayor, 


9 and read, and were unanimouſly approved, eſtabliſned, and 
. onfirmed; and are as follow: 1 es 
[athanit * iſt, That the conſtant day for the annual election of the 
* ommon-council, be the 15th of June; but if it fall out to 


de on a Sunday, then the election to be on the 16th. 
2d. That notice be given, yearly, at leaſt two days before 
ie day of election, and a general aſſembly ſummoned by the 
flicers in their ſeveral diſtricts giving notice to the wardens 
pnd ſtewards of the ſeveral companies, and by poſting up inti- 


Nations thereof in the uſual places, for the better remindin 
tte ſteemen of it, N FO” 


—— Ee 


(99 ) 
T7 3d. That the. aſſembly being met (about ten of the-clock) 


tition to the Lords Juſtices of Englaud, from Roger wy 


it being the antient privilege of, the mayor to propoſe the wg 
queſtion in public meetings, to avoid confuſion. in their pro. « Th 
ceedings, he ſhall read, or cauſe the town clerk: to read, the « molitit 
names of the common-council (gradually) as they ſtand inthe 4 by ſon 
books for the year which is then expired. 1 = u ronanc 
Ah. That upon the reading of each name then in being, « ment, 
he ſhall put the queſtion, whether they will, chooſe the (an: « yented 
| perſon to be of the common-council for the year: enſuing, or ly « ptivile 
him afide ; and in caſe the ſreemen do not agree in the point, the „ The 
be determined by the majority of voten. « with ſe 
« 5th, That then the vacancies (by death, rejection, c « fa) in 
otherwiſe) being examined, the mayor ſhall, propoſe « relief, 
one by one, to lupply the defects; but if any of thoſe ſo po- « Upo 
- poſed, be not approved of by the -freemen, they may hare « our (ev 
liberty to name another in competition with him, and 10 de. « AA 
mine which of them ſhall be elected, by a poll. 1 « advice. 
„ th. That if it ſhould happen there be a vacancy. of one « proceer 
or more, by death or otherwiſe, in the common- council, ad &« purſuat 
the election, and before the expiration of the year ; then it may « the het 
be lawful for the mayor to ſummon and hold a general afſemblj, « 2}derm: 
in the uſual manner, to ſupply thoſe vacancies till the 15th Ju &« the ann; 
| next enſuing, when there muſt be a new election for the whale nunte, « Wh 
3 «© -th. That no common-council-man : ſhall be put to ary « to ſtile 
| charge for his election or admiſſion, except officers ſees, ati « moſt he 
a to provide every one a bucket” (to quench fire) at his fi « the re; 
* coming in. E | &« d:{miſl; 
| „ 8th, That no common-council-man, thus duly chſe by l « The 
fellow citizens, for the good government of the city according 1 « bench, 
"i our charters, ſhall refuſe to ſerve, or abſent himſelf (but c « of the | 
. | neceſſary occaſions) from their aſſemblies, upon pain of ſu © quaſhec 
. fines as may be inflicted by antient orders of aſſembly in thu Sine 
. behalf. | W | * had ne 
| | « gth. That if there be a vacancy of one or more alderme, «choſen 
in the mayor may, at any time, ſummon a general aſſembly, givin * him thi 
5 the uſual notice as aforeſaid ; and if the perſon propoſed by la « ticular 
i | 1 ſupply the deſect, be net approved of by the freemen, they na * our nei 
h , Propoſe another in competition with him, and the choice to be du * royal b 
43S by a poll, | * and co 
4: * 10 That every alderman upon his admiſſion in that qu. But 
"7% | lity and degree, to give a piece of plate to this city. * 1s lis u 
1 Pm „ „„es (All which were read, and approved, and confirmed.) 
Ii 1L 2 8 SLID 4 Mr. Lichfield produced, from the privy council office, 2% 
5 . . * . r 


4 


(90) 


ock) Eſa · and ten other aldermen of Cheſter (which was read at the 
the board, 15 July, 1697) as follows: 
pro- « That this city hath had its unfortunate ſhare in the ani- 


« moſities and fad diviſions of the late times, being influenced 
«by ſome bad men, in too great power, who not only coun- 


Y o 4 


« privileges of this city, &c, | 
« The ſerious conſideration of theſe circumſtances, prevailed 


L 


fa) in the portmote court of the city of Cheſter, for preſent 

« relief, and to prevent the like miſchief for the future, 

« Upon which addreſs, after a } oy and ſerious conſideration of 
ral char hich obliged us to dion of our 

« commu: £920ct y (the then mayor) with the 

« advice of the aldermen, did, on the 15th of June following, 


« proceed to the election of a new one; which 15th of June, 


; alter « nurſuant to the power in our charters to make bye-laws for 
t may « the better government of our city, has ſince, by the mayor, 
mr, « aldermen, and common-council, been eſtabliſhed and fixed 
þ fun & the annual day for the election of our common- council (b) 

umber. 


« Whereupon ſeveral of the adverſe party (for ſo they glory 
« to ſtile themſelves) petitioned (c) her late majeſty, and this 
« moſt honourable board, againſt theſe proceedings; but upon 
« the reaſons alledged in the anſwer (4), the petition was 
« diſmiſſed. | | 


« They alſo applied themſelves to the court of King's- 
ding 1 bench, and procured ſeveral mandamuſes ; but upon hearing 
dut 01 e of the cauſe, our returns were approved, and the mandamuſes 
ff ſuct « quaſhed, | 


Since then, we have proceeded in this method, and have 
% had no interruption, till Mr. Peter Bennett, grocer, was 


erme, *-choſen mayor in October, 1696, who now hath taken upon 
giving bim the making ſeveral alterations in our government, par- 
by bu * ticularly the uſurping the ſole power to himſelf, in building 
bey mg * our new common-hall, to which his majeſty hath been our 


* royal benefaCtor, diſpoſing our treaſure, altering our models 
* and contracts with workmen, &c. 


it qu- * But the me _- violation and flroke to our charter and laws, 
* 1 lin waving the fixed time (being the 1 5th of June] and method; 
& 4 5 
l. 1 2 wy ſelemnly 
* (a) See this addreſs before Nated in page $9, | 
— „% 5Sce the bye.law before tated in page 89. 
Le {c) Ste this petition before ſtated in page 70. 


(4) Sie this anſwer before Nati din page 84. 


#| 


« tenanced the errors in the paſt adminiſtrations of our govern- 
ment, but encouraged new ones, which, if not timely pre- 
« vented, might have been greatly deſtructive to the rights and 


« yith ſeveral hundreds of our citizens to preſent an addreſs 


Plat ame roar fe . 
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* ſolemnly eftabliſhed by our aſſembly, for the orderly. eleftion of wy 
0 1 


ſeveral ſub 


common- council according to our charter, appainting anather 
% viz, the 23d of Fuly, and reſolving (as (# hath declared) 2 — by * 


* be will bring it to a tedious poll; which may be tumultuay by the conf 


/ * and dangerous, capligtng our great animoſities and the ome as ſea 
br * morning draughts, on ſuch occaſions, which we are the mae knw otherw 
/ <« apprehenſive of, when we call to mind that eight men loſt they xe of any 
& lives here in one morning, upon a parliamentary election. vacant by d 


45 «© Wherefore we hold ourſelves obliged to make this dutify 
< repreſentation, to this moſt honourable board, humbl 
«© ing your lordſhips, that the mayor uy give his anſwer to 
your moſt honourable board, why he has manifeſtly refuſe 
<« the committee to meet, or proceed in the building our cow. 
„ mon-hall; as alſo, why he neglected to call a general aſſem. 
«© bly on the 15 June, according to the order of our commoy, 
council, (who by our charter are empowered to make bye 
« Jaws) before he proceeded to a new election of a commoy 
4 council, leſt his ſaid negle& may occaſion animoſities, « 
e diſorders amongſt the citizens, and be a fatal precedent far 
ve the future, or otherwiſe to relieve us, as you in your great 
© wiſdom ſhall think meet.“ | 


mmon-cou 
eleft another 
r common- c 
ted, having 
s by law 
equired, h 
aken plac 
aid city r 
miſdemean 
d other 
tainty, | 
nayoralty 
he procure 


, ,. Mr. Litchfield alſo produced from the privy council o Ireds, but 

Hrs © 2 op the following — of Mr. Peter — 5 the — dondent be 

Any of 2 9. . 4007 > do the laſt mentioned petition, which was preſented and en mayor 

| < read 29th July, 1697. | | xeded to 

| The reſpondent confeſſeth it is too true, that this city hath umber of 

ſelt an unhappy ſhare in the general animoſities and diviſions em being 

in this kingdom, but the reſpondent not being charged to hare ither pco! 

acted as an incendiary therein, doth not think himſelf con- ection, n. 

cerned to anſwer for the errors or miſcarriages of any other ouncil, w 

1 perſons then in power, he having conſtantly endeavoured in herein thi 

1 h:s ſtation, to promote the intereſt of this city to the utmoſt of ity ſucceſſ 

l bis NY and to ſerve his preſent majeſty ever ſince the late Thereſp 

Y” happy revolution, with diligence and fidelity, and particularly he then eje 

ql to diſcharge the duty of his preſent office of mayor, by pre council 

i venting or puniſhing all ſuch tumults or diſorders, whereby 35 diſmiſſ 

5 | his . government, or the peace of the ſaid city, might f law, ch 

'F in any wile be diſturbed. 3 rit ot Wril 

W | That King Henry VII. by his royal charter, in the 21k ach, for 

15 year of his reign, did grant to the citizens and commonalty of 1s reſpon 

2 ; the ſaid city of Cheſter, that they and their ſucceſſors for ere, ijeſty's c 

. ; might yearly chooſe four and twenty citizens of the ſaid city, ves, that 

10 to be aldermen, and forty other citizens of the ſaid city, for mus, 2 

* the common council of the ſame city, which privilege hat uching t 

3 been likewiſe confirmed (in words to the ſame effect) 's the ing made 
* f cvera 


an - nt 
Wa * ng * o 
a i ergy 0 — — 2 
- , * * Pons 3 
ih TB Mee . - 
_ g __ 


| ( 93 ) 
ſeveral ſubſequent charters of confirmation, granted to the faid 


wy 

h Ney by Queen Elizabeth and the late King Charles II. which 
tha words ( contained in the faid charters ) have received ſuch conſiruction, 
vary by the conſtant uninterrupted uſage of the ſaid city, as well in trouble 
arge bme as ſedate times (whether grounded on ſome antient bye-law, or 
mote how otherwiſe, we know not ) that when, and as often as the office or 
they xe of any of the aldermen or common-counctl of the ſaid city became 
8 ſacant by death or otherwiſe, in ſuch caſe the mayor, aldermen, and 
tifyl mmon-council for the time being, have uſed in their aſſembligs ta 
Nay let another fit perſon into ſuch office or place of one of the aldermen 
r to y common=counctl of the ſame city, and every ſuch perſon ſo elec- 
fuſed ted, having taken ſuch oaths, and performed ſuch other things, 
com. s by law and by the cuſtom of the ſaid city are in ſuch caſes 
lems equired, hath been eſteemed and allowed, and hath acted and 
mon- Aken place as one of the aldermen or common- council of the 


aid city reſpectively, during his life, unleſs removed for ſome 
miſdemeanor, (as by the public books of orders, bye-Jaws, 
4 other proceedings in the ſaid city, whereunto for better 
tainty, the- reſpondent refers himſelf may appear) until the 
nayoralty of Colonel Whitley, in the year 1693, when by 
he procurement and inſtigation of the petitioners ſeveral hun- 
Ireds, but the leſſer number of the citizens did, as this reſ- 
pondent believes, make ſuch application or addreſs to the ſaid 
en mayor, as in the petition is ſet forth, whereupon he pro- 
eded to an election of a new common-council by a ſmall ' 


hath umber of the citizens and commonalty, the greateſt part of 
ions em being diſſatisfied with ſuch proceedings, and therefore, 
bare ither proteſting againſt or abſenting themſelves from ſuch 
CON» ection, nevertheleſs, ſuch annual election of a new common-, 
other ouncil, was continued for three years thence next following, 
ed in herein the ſaid Colonel W hitley continued mayor of the Gid 
oft of ity ſucceſſively. | | 
e late The at believes, that in the ſame year 1693, ſome of 
ularly he then ejecled common- council, did petition her late majeſty 
7 pres council for relief in the premiſes, and that their petition 
eredy 35 diſmiſſed, and the whole matter left to the determination 
might { law, chiefly becauſe they had before that time obtained a 
tit of Writs of mandamus out of their majeſties court of King's 
e 21k ach, for their reſtitution, but for better certainty therein, 
Ity of 's reſpondent refers himſelf to the ſame petition, and her 
erer, ajelty's order in council thereupon, but hath heard and be- 
citr, des, that upon the return of the ſaid writ or writs of man- 
7, fot anus, a debate ariſing in the ſaid court of King's-bench, 
hath uching the ſufficiency of the ſame return, and a propoſal 


ing made by ſome of the council, chat for the better ſettling = 
. | 0 


of the ſaid city, the merits of the cauſe ſhould be tried by y 
action upon the caſe, the ſaid debate was adjourned, and n 


. to comply with the manner of election of the common- council, lui 


and conceiving it unfit for a common-council, to oblige the citizen 


this year particularly, the reſpondent had juſt reaſon to fer 


juſt reaſon to ſuſpect the contrary, 


ebe building of cur new common-hall, . - Procecuing 


( '94 ) 


further — have been ſince had thereupon, but { 
better certainty therein, the reſpondent refers himſelf to the 
records and rules of the ſaid court of King's-bench. 


That an the 16th day of October laſt, this reſpondent hy. dad, by a 
ing_beeg ap alderman of the {aid city for ſeven yequtheim lay thoſe 
(though the petitioners do not think fit tõ de him the honow of office. 
of that title). was choſen mayor of the ſaid city, and md Procee 
heartily intending his majeſty's ſervice, and the quiet of th ter, 

- . FJaid city, but doubting how he might belt effect the ſame i the 
this conjuncture, he was determined, by the advice of the ruy. of t 


der and the greateſt part of the juſtices of the peace of the ſaid ai 


introduced by his predeceſſor. | 
He believes there may be ſuch order made on or about the u or 


15th day of October laſt, by the ſaid late mayor, aldermes, eath or 
and common- council, appointing the annual election, to ben d com 
the 15th day of June, but finding that our charters do nit 42 n their 
certain day in the year for ſuch election as they do for other elefling place; a 


according 
ae pla 
ity reſpe 
Cemeano1 
time, fot 


for ever to a fixt day, without ow to accidents or emergencis 
that might make it impracticable or very inconvenient, 2 


ſome great tumults or diſorders in the city, might be oces 


ſioned by ſuch election on the ſaid 15th day of June, ther Liiplace 
fore for prevention thereof, and to ſatisfy the citizens thi without 
ſuch elections ſhould be made in convenient time, the reſpon ect an 
dent on the 12th day of June laſt, by like advice, did a df aldert 
point and give public notice of a general -afſembly of d pra 


we ati 
this 
and qui 
antient. 
ordered, 
ity, th 
Whitby. 
Maddoc 
per, Rit 
ham, E 
1homas 
lected, 


citizens of the ſaid city, to meet at the common-hall of ples 
there, on Friday the 23d day of this inſtant July, by eight 
the clock in the forenoon of the ſame day, to elect a cov 
mon- council for the ſaid city, with which notice the citizes 
did acquieſce, and did accordingly meet on the ſaid 23d day «i 
July, and proceeded to an cleGion of their common-coundl 

for the year enſuing ; and the reſpondent dares appeal to tit 
Petitioners themſelves, who were all then and there pri 
(except the ſaid colone] Whitley who is lately deceaſed) wt 
ther the ſame election was not carried on in an ordetiy, 
free, fair, and peaceable manner, nor had the petitioners uf 


The reſpondent denies that he ever made or attempted af pk 
alteration in the government of the city, or uſurped the (v ory a 
ower to himſelf, or altered the model. or contracts toucdin and for 


( ys ) 


Proceedings at a general aſſembly in the city. of Cheſter, in 
0 tze — of pleas there, upon Friday the 23 July, 
but ie 1697, before Peter Bennett, Eſq. mayor of the ſaid city of 


Cheſter, the citizens and commonalty of the ſame city. 


f x 
* At which a popular election of the 40 common council was 


ent ban. dad, by a poll of the citizens, there aſſembled; and on the ſame 
bees day thoſe who were choſen in, appear to have taken their oaths 
) pf office. | L 4 | 20 7 
nd oy Proceedings at a general aſſembly holden in the ity of Cheſ- 
t of the ter, in the common-hall of pleas there, upon Saturday 
fame in the 23d July, 1698, before William Allen, Big. mayor 
the rum. of the ſaid city of Cheſter, the citizens and commonalty 
ſaid ch of the ſame city. | L | 
il, lah Whereas by the antient uſage and pracice_in this city, 
when, and as often, as the office or place of any of the alder- 
bout tienen or common-council of this city became vacant - by 
Idermes, Wp-ath or otherwiſe, in ſuch caſe, the mayor, aldermen, ſheriffs, 
to been nd common-council of this city for the time being, did utc 
it fir oy in their aſſemblies, to elect another fit perſon into ſuch office or 
of — place; and every perſon ſo elected (having qualified himſelt 


Wccording to law) was eſteemed and allowed, and did act and 
ake place as one of the aldermen or common-council of this 
ity reſpectively, during his life, (unleſs removed by ſome miſ- 
emeanor) until the year of our Lord 1693, in and fince which 
time, ſome attempts have been made, not only to remove and 


e cim 
ergencis 
nt, 2 
to ſer 
be ocer 


e, then liſplace divers of the common- council ſo choſen as aforeſaid, 
ens thit without any miſdemeanor charged upon them) but alſo to 
e reſpon ect an annual common-council, and ſupply the vacant places 
did . pf aldermen in other manner than hath been antiently uſed 
of * and practiſed, whereby many doubts, queſtions, and diſputes 
| of ples ae ariſen, to the great trouble and diſquiet of the citizens 
; eight of this city z now for remedy thereof, and for reſtoring peace 
| 2 Cot and quiet to and amongſt, the ſaid citizens, together with the 
citizen antient form and method of elections: It is hereby agreed, 
xd day «i ordered, and reſolved by the citizens and commonalty of this 
1-councl city, that Matthew Anderton, Edward Starkey, er 
i] to tt Whitby, Edward Partington, John Warrington, Thomas 


e preſent 
ſed) wht 

orderir, 
oners an 


ger, Richard Taylor, Thomas Johnſon, Thomas Warming - 


thomas Ward, and John Parker, who were heretofore duly 
elected, to be of the common- council, according to the faid 


apted uf aiticat uſages. be, and hereby are declared, acknowledged, re- 
d the (i tec and confirmed, to be the common-council of this city; 
touching ad for the ſupplying the full number of the common-council, 
ocecdingl = 


4 


Maddock, Joſeph Maddock, William Francis, Thomas Strin- 


ham, Edward Croughton, Valentine Short, Samuel Heath, 


b 2 w6 hoy o. wo eto di - - 


| 


| 


: 
. 


, | 


Java Thomaſon, Hugh Colley, Richard Taylor, jun. Samut 
men of this city (that is to ſay) William Allen, eſg. (the 
bart. Sir = Mainwaring, bart. Sir Richard Leving, kn, 


Thomas Hand, ＋ Critchley, Robert Murrey, Michel 
Richard Oulton, and Puleſton Partington, together with the 


the above order of aſſembly, appear, by an indorſement thereon, 
to have been ſworn into their reſpective offices of aldetmen af 


© 
it is further ordered, that James — Owen Ell 
Peter Edwards, Thomas Parnel, Thomas Wright, Willan 
Coker, Robert Morris, John Minſhull, Humphrey Page, 
Thomas Williams, Edward Puleſton, John Stringer, Tho 
mas Bowker, John Bradſhaw, Hugh Conway, Bradfori 
Throppe, Richard Brereton, Joſeph Dyaſon, Thomas Ridley, 


aylor, gent. be, and hereby are, elected and choſen to be i 
the common -- eduncil of this city, and that the preſent alder 


preſent mayor). William Earl of Derby, Sir William Wi. he ful 
liams, kalght arid baronet, recorder, Sir Thomas Groſvenor, * — 
illiar 
$atho, ſhe 
kellerne, 
our, Tho 
citizen: 
dur, Bart 
turned m 
N. B. I 
gned this 
th C 
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ohn Williams, eſq. Henry Lloyd, William Ince, Hug 
Starkey, Francis Skellerne, Peter Bennett, William Bennet 


Johnſon, Robert Hewitt, John Kynaſton, William Starkey 
common council-men above named, and every of them, hull 
and may have continuance, pqwer, and authority in theirs 
ſpeQive offices, and in their aſſemblies or common · council. is 
2 according to the ſaid antient uſage and praQticeis 
this city, before the ſaid year 19932 any Jate act, order, a 
proceeding to the contrary in any wiſe notwithnanding, 

On the 245th July, 1698, all the ſeveral perſons named ir 


common-council-men; | 
And by another indorſement, it alſo appears, that at an afſem 


bly holden 25th Auguſt, 1698, the queſtion was put, whether A . 
this order ſnould be entered in the — book? — ed ” 
| Yeas, — — 9$6,——Noes, — — 3. ken 
To be entered accordingly. | 2 
Proceedings at an aſſembly holden in the city of Cheſter; 1 | 
the inner pentice, the zoth June, 1696, before Rogr yu 
Whitley, Eſq. mayor, , Williams, Eſq. deputy i aj 3 
corder, the aldermen and common- council: | * 0 
It is ordered, that the table over the inner pentice doo, "ng 
| wherein is an account of the procuring and bringing downs WP 1 
the new charter, be taken down and removed by the 7eoman i 9 40 7 


the pentice, and delivered to the treaſurers, to be diſpoſed 
for the benefit of this city ; it containing matter both ſcands 
ous and falſe, and particularly, that the new charter ws g 
the general Ltisfacllon of all good mengnaaunj 
9 Proceap 


- 


% +7 


| | 7 - JS £þ * 27 a 
J procentings st an aſſembly holden in the city of Cheſter, in t . 7 F,. L. 2. 
8 the — hall of pleas there, on 6th June, 1690, before * 5 . 5 | — 
Francis Skellerne, Eſq. mayor, the aldermen and common 


council: : ; (6s 
« [t is ordered, that the ſum of ten pounds be paid by the 


= afurers to Sir William Williams, (a) recorder of this city ; 
— hich ſum was by 2 diſburſed i at b 
-:nted by the late King James to this city.” © 1 . 
- f. Dealtry produced and proved an office copy of an in- FG Au 2 
. Lon the peity-bag office, dated at the city of Cheſter, in 
Ar. he full county court of the city of Cheſter, holden at the ſaid 
ents ity, in the common hall of pleas there, the 17th of March, 
| * d' William and Maty, —between Edw. Partington and Randle 
"Hig $atho, ſheriffs of the ſaid city, of the one part; and Francis 
annett kellerne, Eſq, _ Hugh Groſvenor, Eſq. John Groſve- 
liche our, Thomas Wilcock, and eight other aldermen, and thirty- 
exkey citizens, of the other part; whereby Sir Thomas Groſve- 
ith the our, Bart, and Richard Leving, Eſq. (two citizens) were 
' turned members in parliament for the ſaid city, 
* N. B. It was proved, that twenty-ſeven of the perſons who 
ef gned this indenture, were old citizens previous to the charter 
* Ih CharlesII. and that they were not re-ſworn purſuant 
der, 0 d the proviſions of that charter. 1 


5 | 
Mr, Hall was again called, and proved, that the charter of SS aY L142. 94 
bh Ot, 4th James II. was found by him amongſt the city 8 

cords and papers, from whence the ſame was now produced : Se 

court. SITS | $84 

Office copy of a record or entry amongſt the corporation Ar” 1088 - 7 2 
ppers, dated 19th Nov. 1688, — — Wm. — (the "A, 2 a Uh -; He 4A 1 
e mayor) 'Chomas Groſvenor, and eleven other aldermen, 5 C 

pmed in ſaid charter of 26th Oct. 4th James II. had that 

y taken the neceſſary oaths, and ſubſcribed the declaration, 

cording to the act of parliament “ for the well governing 


eſter; i and regulating of corporations.” 5 | 

e Rope The like entry, dated 28th Nov. 1688, of two other a'dermen, g | ) 

— amed in ſaid charter, boning taken ſaid oaths, &c. 3 SOALX foe) a of) Pane. 
A liit of the houſe or aſſembly file, dated gth Feb. 1688, 7 I . . . 

ice don fore mentioned, was again read, in order to ſhew that the «<<> 2 At; 19 37 ot F. 0 

down embers of the ſelect body, reſtored hy the charter of 26th * * | 

mand A. 4th James II. were then acting; and that at this aſſembly 

iſpoſed a cy hilled up the places vacant (by death) of two aldermen and 


£ :OmMMmon-council-men, prior to the judgment in quo Far- 
nto, N ores in their room, 1 | 

Mr, ealtry produced and proved an office copy, from the 
ous Chapel, of the record, or enrolment of a commiſſion under 


the 


s gentleman was teſtoted to the office of recorder by the charter of 
UN, gil James II. 5 | 


„„ 
the great ſeal of England, dated 26th March, 36th Charles 1 


Mr. M 
appointing William Wilme, Eſq, ſteward or judge of 
— * within the city of Cheſter, and county of t Q. 
fame city, with all profits and advantages thereto ing, 17712 
during his majefty's pleaſure. s | A, 
Toceedings at an aſſembly holden in the city of Cheſter ua and m 
14th Oct. 1698, by William Allen, Eſq. mayor, Joy againſt 
Williams, Eſq. deputy recorder, the aldermen and ca. Q. 1 
mon- council: 5 | . A. 1 
Whereas the antient common hall of pleas of this city, i Q. 1 
now in great decay, and unfit for the ſervice of this city, an A. t 
a new hall is lately built in the Northgate-ſtreet of this cit Q. \ 
over againſt the biſhop's palace, which is conceived by thy A. I. 
houſe to be much more uſeful and commodious for the puble Q \ 
| buſineſs of this incorporation; it is therefore ordered, that the election 
ſaid new hall ſhall from henceforth be the common hall d A. F 
pleas of this city, and as ſuch ſhall be accepted, uſed, wl 
employed, to all intents and purpoſes ; and that the eledia 
of a new mayor, and other officers for this year next enſuing, 
and all future elections of mayor and other officers, and the Ga 
courts of crownmote, portmote, general quarter ſeſſions of te Mal 
peace, pentice courts, and county courts, and all other cout S 
meetings, and buſineſs whatſoever, which uſually have be, Auch u 
or by the law or cuſtom of this city ſhould or ought to rp 
holden, kept, tranſacted, or done, in the common hall of ti Wan 
ſaid city, ſhall, for the time to come, be holden, kept, tranſadte, the defe 
and done, in the ſaid new common hall: And it is ſume = 
ordered, that this order ſhall be immediately read and prochim Gent 
in the ſaid old hall, to the end that all the citizens ther 2 
attending for the electing of their mayor, may forthwith r . 
| to the ſaid new common hall for that purpoſe. ; na E. 
N. B. This record was brought not only as an evidences — 
the citizens” right to elect their mayor, contrary to the =" md of 
proviſions of the charter of 37th Cha. II. but alſo to invalu 3 
the election of Mr. Amery as a common- council- man, #! "gr 


meeting of the ſelect body in the iner pentice, 17th Jan. 1/8 maintair 
Mr. BENJ. HANDLEY, of Cheſter, tailor, aged 71 the time 
| Examined by Mr. Mills. lime you 


Q. Do you remember to have been preſent at the elections cdl A 


mayor and ſheriffs of Cheſter ? judged,— 


A. I have been preſent at the election of mayor, "8 
Q.: How long ago? EE ſtates th 
A. I remember Wilſon's election in the year 1721: ira: 

Q. Do you know by whom he was elected? Gent 


A. By the citizens. 


* ö In 3s wet 


4a} - 
Mr, WILLIAM HAMILTON, of Cheſter, attorney at law, 


arles 

r (ſworn.) Examined by Mr. Lane 

y of the Q. Were you preſent at the election of ſheriffs in the year 
| 1? 00>. | 

angus wt I was.—lI was profeſſionally concerned in that election; 


ter unc and my clerk took the poll for Mr. Henry Ryder, junior, 
r, Jon BG azainft Mr. Thomas Edwards, for the ſecond ſheriff, | 
id con. Q. Do you know whether Mr. Amery voted then? 


A. He did. 1 
Q. Did Mr. John Monk vote then ? 


City, z \ 
ity, and A. He did. ; Vi, 
his city Q. Was it a popular election, by the people at large? 
by tha 0 A. It Was. : | | f 
ie public Q. Who did Mr. Amery and Mr, Monk vote for at that 


election? 2 4 | 
A, For Mr, Edwards, and moſt of the common-council did. 


eledia 8 he 

* Ma. B EAR C ROF r. 

00 Gontlemen of the Jury, „5 ons” 

x cool r endeavour (a work of very great difficulty I confeſs) 
we boy to put myſelf into poſſeſſion of that attention from you 
ht to which my client is moſt undoubtedly entitled to; but which, 


if you could poſſibly believe a tenth part of that which my 
learned friend, the Serjeant,. has repreſented concerning me, 
the defendant's advocate, I certainly could not expect for a 
moment, | 

Gentlemen, I have, for the purpoſes of the cauſe, been re. 
preſented to you as the advocate of tyranny and deſpotiſm— 
and, as if I had been ſo abſurd and ſo profligate as to contend, * 
in an Engliſh court of Juſtice, at this time of day, that a the 
proceedings in the Jatter end of the reign of Charles the 11d, 
and of James the IId, were perfectly right and legal. I muſt - 
appeal, therefore, to your juſtice, for myſelf in the firſt place, 
in order to rec«]1e&t what it was I really ſaid, and that I will 
maintain—I did (ay that the proceedings in quo warranto, in 
the time of Charles the IId, were perfectiy legal. At the ſame 
ume your memory, probably, will carry you fo far back as to 
recolle& that I did alſo ſay, they were extremely ill adviſed and ill 
jugged—Things wrong, highly wrong, may be ſtrict law,— 
Ihe learned Serjeant might have recollected, that our profeſſion 
_ that opinion in a maxim of the law—ſummum jus ſumma 
Wurld, g 
Gentlemen, I have no difficulty to confeſs, that the proceed- 
ings were harſh—they were ſevere—they were in the ſpirit of 

* > hk ; party 
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do inſiſt upon it, that with reſpect to the corporation gf 


| ( 100 ) 3 
party they were for the purpoſes—(I will ſpeak , out; 
„of parh. 


and I am not afraid of it) in many, many inſtances 
ling and of altering the conſtitutions of corporations. But] 


aying for 
ue, I cc 
fe, and! 
tuation 7 
he defend 
all find 1 
yme dout 
re I will 
dall almo! 
attend 

dint of 1; 
on thoſe 
jat of the 
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Wtertain a 
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Cheſter, the only circumſtance of the charter of Charles Il. 
which is the - ſingle point between us, and which, in truth, 
all the iſſues go to, was nothing new, was nothing harſh, wy 
nothing but that which exiſted in a great number of corpon- 
tions in this country—was that which exiſted for a long tine 
previous to the charter of Charles II. in the corporation 
Cheſter, and has for the moſt part, except for a few 
which proves the right, exiſted down to the preſent moment, 
Gentlemen, what is it ?—lIs there any thing improper !- 
Is there any thing contrary to the general courſe of corporz 
tions in this country, that the principal officers of the c 
ration ſhould be choſen by a ſelect body, conſiſting themkdn 
of a very large number? We all know perfectly well the ex 
treme inconvenience of very large and perpetually repeated po- 


dilities toc 
pular elections. — For that purpoſe it has been by legal bye. nce, if h 
laws, in a great number of corporations, altered from the Md revifin 
freemen to a ſmaller and more ſelect body,—That is not the dſhip's c 
caſe here, becauſe, notwithſtanding all the evidence that hs on the fi 
been laid before you on both ſides, if you have been able u tor: It 1 
command your attention ſo many hours, you muſt have ſen, On the | 
that, except for a very few years (ſome four or five at the ayor and 
moſt) from the year 1692 to the year 1696, and perhaps in 37th Ch 
1697, in the time of that frightened mayor Bennett {for that n a body 
ſeems to be the hiſtory of the man) the real conſtitution and re not, a 
the exerciſe of the choice, in point of fact, has been by tte y were n 
mayor, aldermen, and common council. t they we 
—— the learned Serjeant and I have talked to yoi all mak 
of twelve iſſues, but each of us in our turns have been forced endant ir 
to confeſs the truth, that the real ſubſtantial queſtion between nore from 
the contending parties, at the bottom of them all which you ore, thy 
are to decide is this—whether you will by your verdict over- by ; for t 
turn the uſage, which has obtained for upwards of a century th up ti 
paſt, or whether you will upon the arguments which have bee eller was 
produced to day—the evidence of the fat—and the law, which hiſtorian- 
has been ſtated to you, introduce and ſettle, as a matter d Gentleme 
right, that they have been wrong for this century paſt, and omfortab 
that the real right of chooſing of aldermen is in the freemen at lig | cauſe, 
The learned Serjeant has thought it neceſſary (and in ſone ich is to 
degree it certainly is) to take ſome notice of the ſeveral obe ſt de ma 
iflues—I will therefore take that notice of them which I thick ſe to expl 
n; wh 


neceſſary; it will not be much, and principally for the mee a 
| | 75 avi} 


( 101 ) 


ing ſome of them out of the way. With reſpect to the f 
lle, confeſs that I find myſelf ſituated as I never was ny 
rſuaded that my Lord too finds himſelf in that 
Both the proſecutor and 


tuation 2 Judge never was before, 


7385 


L 2 


— 


J 23T5 


d reviſing that opinion. 


he defendant agree upon the verdict, which' they conſent you 
all find upon that firſt iſſue ; but the learned Judge entertains 
zyme doubt upon the verdict, which you ought to find. | 
re I will take an opportunity of ſaying, what I believe J 
dall almoſt always ſay, that the beſt thing a jury can do is, 
attend to the direction of the Judge, who preſides, in 
dint of law, and if his lordſhip ſhould have a clear opinion 
on thoſe facts, with reſpect to the firſt iſſue, different from 
at of the counſel on both ſides, it will be proper, and I have 
o objection that you ſhould take the learned Judge's direc- 
ons. —It we, who are of counſel for the defendant, ſhould 
Wtertain a doubt upon the correctneſs of that direction, in 
dint of law, I know the high .rank of the learned Judge's 
ilities too well to ſuppoſe that he will entertain the leaſt of- 
nee, if hereafter we ſhould take an opportunity of reviewing 
I will ſtate, however, for his 
dſhip's conſideration, the reaſon which moved me to ſay, that 
on the firſt iſſue you muſt find your verdi& for the proſe- 
tor: It was—the language of that iſſue. 6 
On the part of the proſecution, it is contended, that the 
ayor and citizens, at the time of making the letters patent 
37th Charles II, were not, nor had, from time immemorial, 
n a body corporate; in that therefore they admit that they 
re not, at that time, a body corporate at all, 
y were not, I feel, that they were not. 
t they were not, I ſhall again argue, that they were not. 
all make it my foundation, for the whole claim of the 
endant in.this cauſe (which foundation I defy any man to 
nove from me) that, at that time, and for a conſiderable time 
ore, th; were not an immemorial corporation, or corporate 
ly ; for they were not a Corporate body at all: yet that in 
th up to the time of their diſſolution by the judgment, 
cler was a preſcriptive corporation—no man—no lawyer 
hiſtorian—no antiquarian, can exerciſe a real doubt of, 
Gentlemen, I feel a prodigious difficulty, and you muſt fee] 
omtortable I am ſure, for the ſame reaſon, in the courſe of 
$ cauſe, that of the component parts of every argument, 
1 is to be put to you upon the ſubjeR, nine parts in ten, 
| be made up of law, It will be neceſſary for me there- 
e toexplain to you, what is meant by a corporation by pre- 
lin; what lawyers mean by preſcripticn 


I allow, that 
I have argued, 


({trange as it may 
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ſeem) is this, ſome thing, ſome uſage, ſome cuſtom, which ; Gentle 
now very near (within two or three years) fix hundred an imagin 
old. It is even fo, for if at =o time, on this ſide the 1 7 there is n 
of the reign of Richard the Firſt, it can be ſhewn by ſatisfic. dulged hi 
tory evidence, that the thing, which is contended to be pre. nor leſs) : 
ſcriptive, was other than it now is, there is certainly an en Second's t 
of the preſcription. On the other hand, if it can be ſenſible m 
that for a great number of years laſt paſt, ſeventy, ſixty, fi, this laſt « 
or even a leſs time, ſuch a ſort. of thing, or ſuch acuſta famous ch; 
has obtained, and you cannot get at the commencement of it, WW 11.—twelv 
or it does not appear, when it began to be, then from its hu. this ſingle 
ing been ſo long, it ſhall be taken to be preſcriptive, as old, My fie 
as I ſtate to you, near ſix hundred years, unleſs the con I aw what 
can be proved. Now where is the evidence in this e to the lea 
to prove the time, when the city of Cheſter firſt of all wy thought he 
created a corporation? I ſay it does not appear—My learned I duch langu: 
friend (the Serjeant) has referred to the charter, which was in aken: V 
the time of Henry IId. the immediate predeceſſor of the Ku berious and 
of preſcriptions, Richard Iſt, - And at that time, my friend which is ne 
ſays, there was not a trace of a corporation; Why does be will be, eit! 
not call them citizens of the city of Cheſter? If that be not; an invincib 
trace of a corporation, I ſhall defire thoſe gentlemen, v lit, by an; 
ſmile at the queſtion, to take ſome opportunity of giving law—that v 
ſertous anſwer to it, becauſe that kind of anſwer, gr» m. century bai 
mediately in my face, while I am addreſſing a jury, is ſuch u have hea 
one as I certainly ſhall not hold in any eſtimation, If that leans hat ſort of 
ed gentleman, or any body elſe, has ever met with ſuch a hide very ph: 
in — as a city, which is a corporation, and which in uch a conf 
not been a corporation a great number of years before it t 1 am 
came a City, he will then have a right to ſmile upon the cht you ar 
but till then, I beg of him to be ſo good as to receive AH eadant: B 
obſervation I made to the jury without any ſuch peculiar mn eſt, that | 
as that, which are not uſual upon this circuit, and 1 am p-Wwhich make 

- ſuaded not upon any other. FRE 5 pon the bo 
I venture to ſay therefore, that there can be no difficulty in collide is lo perp 
ſidering this as a corporation by preſcription, not at the lear, that | 
that the iſſue ſays it is not; not at the time of granting iS pus charter 
charter of Charles IId. becauſe long before that time, notwa in!? for il 
ſtanding its antiquity, notwithſtanding the preſcription wi zuite—it is 
belonged to it; it had met with its death-wound, and wi upported at 
parted, it was gone, it no longer exiſted as a corpore oY been g 
that is my reaſon, which I ſtate for his Lordſhip's conlu a and) 
tion, for giving up this iſſue—lf it ſhould not be fatist«6 oy and oz 
1 am ſure I ſhall be perfectly ready to accede to the direc wy on ( 
in en 


which his Lordſhip ſhall give you upon that head, Gain 
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Gentlemen, my learned friend has worked himſelf up into 
an imagination, that he is upon clear and ſtrong ground—that - 
there is not a doubt or a difficulty in this caſe; he has in- 
dulzed himſelf with a moſt violent rant (for it is neither more 
nor bels) about this deſpotiſm and tyranny in King Charles the 
cecond's time, and has at laſt looked you in the face, grave, 


ben, Kalle men, as I am perſuaded you are, and defired you to kill 
fi this laſt dragon of King Charles's breed this laſt of the in- 
-uſton famous charters, which were promulgated in the time of Charles 
of it, Il. twelve St. Georges he has made of you, at once, to kill 
s hay this ſingle dragon. 5 

as old, My friend has no excuſe ——— ſuch a ſtyle to you : 
nta Ie what miſtake led him into it: He ſtood with his back 


to the learned judge, and his face to that audience : He 
thought he was addreſſing them, and not you, when he uſed 
ſuch language as this, You will remember the oaths you have 
tiken: You will remember that you are called to exerciſe a 


was it 

e King ſerious and an important truſt: You will remember this— 
| friend which is never forgotten in a court of juſtice, and I truſt never 
does le will be, either by judge or jury that there will be a leaning, 
e nota Wan invincible diſpoſition to ſupport, if it can by any poſſibi- 


lity, by any aſtutia—I had almoſt ſaid, by any twiſting of the 
lay—that which has obtained, in point of fact, as an uſage for a 
century back, Theſe are not words of my own invention : 

have heard the greateſt authorities perpetually make uſe of 


„ who 


ling 6 


h m. 
ae 


t lem hat ſort of direction to juries: I have heard them make uſe of 
a thing the very phraſe, that it becomes judges to be aſtute, ana to put 
dich by uch a conſttuction upon that which has obtained in point of 


at. Iam ſure you will feel, and the learned judge will think, 
that you are bound to give your verdict in favour of the de- 
ſendant: But if the learned ſerjeant is really ſo much in ear- 
|, that he comes with a clear caſe and a piece of evidence, 
which makes the ſcale, in which he puts that evidence, ſtrike 
pon the board; why is it, that in the courſe of the cauſe, 
be is ſo perpetually ring ſignals of diſtreſs? What! is he 
lear, that in point of law and evidence, he ſhall blow away 
(his charter of Charles II. to atoms, and not a duſt of it re- 
in? for if a ſmall matter of it remains, it is all that I re- 
quire—it is all I ſhall aim at, and it is all that is wiſhed to be 
upported at ' Cheſter—not_ the general proviſions of it, which 


. 
notwil 

n wa 
was 


oration e been gone long ago. Does he ſuppoſe that he ſhall do 
on at? and yet he cannot let go niggling at thoſe arguments, 
Sfac ver and over again, about the ſeal and the enrolment to the 


tarter of Charles Il, Don't you remember the time he 
valle in endeayouring to prove (let that charter be ever ſo 


JireC 


bet 
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| good in point of law) that ſtill there was ſomething of cerems. the ſtead of 
ny that belonged to it, which was not paſſed through, eithes there be an 


that it was neceſſary to have the ſeal of the county palatine gf equity, the 
Cheſter, or that it was neceſſary to have it enrolled, Na that the gre 
learned Serjeant, in his fury to eſtabliſh himſelf upon thi of record. 
ground of the objection, to the execution of the Charter, tell to think the 
you it is to have two ſeals and two enrolments, otherwiſe it i Jand, and a 
to be worth nothing at all, then he play 


Now firſt of all, there is no ſuch condition upon the face d county pala 
the charter—It is part of the grant, that it ſhall have to it the county palat 
great ſeal of England, and the ſeal of the county palatine- 1 ſhou ld 
hey might have had the ſeal of the county palatine, mof not relying | 
undoubtedly, if they pleaſed—The King died and they had i cauſe, had tl 
not—but have they brought any body to tell you that ther think th 
ever was a ſingle determination—that ever there was an objed, bare now pr 
tion made becauſe it was under the great ſeal only—lt would WWeut-lying if 
| make rare vacancies, and ſuch as would make many lz us,—My lea 

mouths water if it were true—The chief juſticeſhip of Cheſt now for you 


is a rare prize in the wheel. One of my learned friends here ime of Tame 
holds a grant of attorney-general, to the palatine of Chelte, was iel 
All the grants are under the great ſeal of England, but noboi ele ? - 
thought before of contending that that would not operate s Vitat will be, 
a grant, ; | ture, effect, 
Where is the law book, the caſe, which has been quoted, terial with r 
to prove it is neceſſary to be enrolled ? 1 have already lad, each me of ti 
and I leave this for my Lord to tell you, if he thinks proper, 'al of the f 
that even the enrolment, if neceſſary, would be preſumed. ces it 2ppe 
I have known 50 charters of the utmoſt importance, proved it rely that th 
trials of this and the like kind, and in my life, I never hear er! Why 
the queſtion aſked, either by judge or counſel, learned See om Londo 
ant, or other—why don't you prove it is enrolled, otherwik her.— They 
it is void. I never knew even that they went to examine tis elf, in o. 
roll, to ſee whether it was enrolled or not, in order to make ti df the clerk 
objection.— Has the whole profeſſion, from the beginning a der is iff 


time to the preſent moment, been aſleep ?—Have they all be 
ſuch egregious blockheads, that they never hit upon this & 
ception, but that it was reſerved for the learned Serjeantu 
make it with ſucceſs, for the firſt time, in the Cheſter caule! 
can hardly believe it.—The King muſt grant, ſays the lea 
ed Serjeant, and he uſes the words (I beg his pardon, if Is 
ſor the purpoſe—he does not chuſe to underſtand them 
King muſt grant by matter of record—the King muſt rect 
by record. I ſay that the great ſeal of England to the King! 
grant, is matter of record, for it is matter, which accord 
to courſe, ought to be recorded by the King's officers; 1 0 
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the ſtead of a record, it makes things operate as a record, If 
there be any judgment in a court—any decree in a court of 
equity, the great ſeal makes them ſo much matter of record, 
that the great ſeal alone makes it evidence, and makes it matter 
o record, But my learned friend having worked himſelf up 
to think there is ſomething in this about the great ſeal of Eng- 
land, and about the patent roll, in the Court of Chancery; 
then he plays the ſame thing with reſpect to the ſeal of the 
county palatine, and he ſays, oh, where is the ſeal of the 
county palatine ? I aſk your pardon for ſaying ſo much about 
it ſhoutd not have done ſo, but that the learned Serjeant, 
not relying ſo much when he boaſted upon the main part of his 
cauſe, had thought proper to argue this part ſo much as he did, 
—{ think the beſt courſe I can take is to follow that which I 
have now proceeded a little way in, and to diſpoſe of the other 
out-lying iſſues, before T come to the main queſtion between 
us,—My learned friend has introduced a Sn which it is 
now for you to diſpoſe of, J/hether the or of conncil, in the 
ine of James Il. (to diſmiſs no leſs than 64 perſons in number) 
was ſynified under the ſeal of the privy council to each of them re- 
þeflively ?” —that is the iſfue.— The queſtion, theretore, upon 
that will be, Whether there is evidence, conſidering the na- 
ture, effect, and operation it is to have (for that is * ma- 
terial with reſpect to evidence) to ſatisfy you of this, — at to 
each wy that number of 64. this order was ſignified under the privy 
cal of the privy council, What evidence have you of. it? — 
Docs it appear in any way, which you can ſtand upon, deci- 
Ivey that the ſeal of the council was ever annexed to the or- 
er! —Why here is a gentleman in the council office brought 
from London, and they have diſpatched an expreſs for ano- 
Iher,—They were well ſet to work, indeed, to fetch the book 
tlelf, in order that you might learn that it is the practice 
df the clerks now, and was at former times, that # age the 
der is iffued, -that is, when they had got their fees upon 
(for that is the great object of all clerks in all courts) 
hen there is a note; but if they have not, that then the old 
lerk uſed to write — not iſſued the modern clerks ſign vacat. 
pid it never happen that a clerk made a miſtake ? Are we upon 
e ſingle ſtrength of that being done frequently, when things 
re not ſſued, and its not being to be found now upon this 
0:7—upon that ſingle little bit of ground, to build this erec- 
n! Are you from that to find, not only that the order iflued, 
t that it was ifſued-under the ſeal of the privy council, and 
at it Was notified by giving it to each one reſpectively, to 
* 64 diffetent perſons ? 9 wy word, if, from the prac- 
by tice 
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tice of clerks, you are to draw ſuch conſequences 28 that, I ſhall obſer 
don't know any charter which is to prevail—I don't know any ſelect bod) 
corporation rights which are ſafe—no- private man's property learned Ser 
will ſtand a moment.—Thank God that rights of conſiders. II.) —in th 
tion are not to be decided upon ſuch matters as theſe, but it i have been 
important for you to conſider for what purpoſe it is that they to jultify, | 
want you to decide the point, upon little more evidence than ſome tenab] 
this; for they only prove, I think, that ten of them are got Says my 
rid of by name; and I take leave to lay it down as clear law world has t 
that we are entitled to your verdict upon this iſſue, if you ſhall they have be 
be of opinion that any one of theſe 64 had not this order of the infilted upo! 
privy council ſignified to them; but what is to be the effect of it upon eve 
your finding that the order has been ſignified to them ?—lt isto Charles II. 
have the effect, to have the operation, of diſſolving the cotpon- It does ne 
tion, as completely, as the judgment did before. better adviſe, 
Gentlemen, I did ſay at the beginning that this was to do the face of 
miſchief, that ſort of operation ought to be evinced, by the I to ſet 
ſtrongeſt and moſt deciſive proof. They ought to bring it home, ection, —na 
ſo as not to leave room for a doubt, becauſe if there is o made th 
ought not, at this diſtance of time, to be ſatisfied of the fad, ertainly was 
by evidence of that ſort, which is to have ſuch conſequences, Why then 
I truſt you will have no difficulty in ſaying, that you are nat 733, in the 
ſatisfied, that the order iſſued to each of the ſixty four under the as a Cauſe a 
| ſeal of the privy council—if you are not ſatisfied of that, under gt of choof 
this evidence—and I truſt it does not go the length, to ſatis uſtihcation ? 
any body, ſuch will be your verdict. | | bid not they t 
In that way you will diſpoſe of them, which I call the out pon this by 
lying iſſues, and which don't go to the point between the parties under; [ ar 
ſ think that the other iſſues (that is to ſay) the 3d, 7th, gt, bag was the 
11th, and the 12th are all bound up together, and they depend me tell yo! 
upon conſequences of law my learned friend (the Serjeant) 5 their ſen 
ſaid they were united together—they depend, upon conſequences tet of uſag. 
of law well underſtood, upon a variety of facts, which har at dad bye-] 
been laid before you; and I tell you before hand, what I cots O fays th 
ſider as the true and main point between the patties, Gente. Mt —ſon 
men, obſerve the different points which are contended between ine mot io. 
the adverſe parties: Says the proſecutor, the charter of Henry 4 rom the n 
VII. has chalked out, and defined the conſtitution exactiy from utter out of 
that time up to the preſent except in io fat as the charter of the tof it, 
4th of James II. may alter it (I think he contends that d Gentlemen, 
does not alter it but rather reſtored it)—and that this was n he w. 
truth and is at the preſent moment the conſtitution of Cheſter- mind, a dec 
Is it ſo?—then the conſequence muſt be, that the aldermen d Lom given, 
Cheſter muſt be choſen annually, but they have not been e with 
UCWICkenS, 


molt undoubtedly except during the time of Whitley, on | 


8} The hot 
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hall obſerve upon. —They have conſtantly been choſen by the 
ſelect body—in the very teeth—(to follow the phraſe of the 
learned Serjeant as he applies it ſo often to our charter of Charles 
Il.) —in the very teeth of the charter of Henry VII. if theſe 
have been always choſen in the teeth of that charter, we ought 
to juſtify, to legalize it, to put it upon fome fair, ſome ſtrong, 
ſome tenable, ground of Jaw, 6 | 

days my learned friend, triumphantly, in what corner of the 
world has this charter of Charles II. been hid? Whenever 
they have been preſſed upon that point, and the freemen have 
infilted upon a right, to elect the aldermen, they have put 
jt upon _ ground whatever, except upon the charter of 
Charles II. | | 

t does not become one, at this time of day to ſay, they are 
better adviſed than before, . but I have no difficulty, to ſtate in 
the face of any names, however reſpectable, that thoſe, wha 
adviſed to ſet up a bye- law, reſtraining the popular right of 
lection, =narrowing it and putting into the power of perſons 
ho made that bye-law, were perfectly wrong—the bye-law 


Wertainly was bad, 


Why then was it, ſays the learned Serjeant, that in the year 
3733, in the caſe of the King _ Johnſon, which in truth 
x25 a cauſe againſt the whole ſelect body, for exerciſeing that 
gut of chooſing aldermen, that this bye-law was pleaded as their 
uttiication? Why, ſays the learned Serjeant very triumphantly, 
lid not oy then ſet up the charter of Charles II? Why rely 
don this bye-law ? my anſwer is, aſk thoſe who made the 
under; I am not anſwerable for it: ſo it was: and it ſeems ſo 

dag was the feeling of that (a) judge (no contemptible name 

me tell you) and of that jury who tried that cauſe, ſo ſtrong 

5 their ſenſe, their common ſenſe (for ſo it is) of the 
rect of uſage, and cuſtom, that they ſupported it, even upon 

it dad bye-law, rather than not ſupport it at all. | 

O fays the learned Serjeant, I will let you into the ſecret 

Mat ſomcthing paſſed in the court of King's-Bench, up- 

the mot.v.1 tor leave to file that information, ſome words 

4 rom the mouth of Lord Hardwicke, which ſcouted that 

* out of court, and they were afraid to take further no- 

e of it. G 

Gentlemen, my Lord Hardwicke's is clarum et venerabile 

wn he was, I confeſs, a great lawyer—he had a temper 

mind, a decency, and a combination of judicial qualities, 
om given, by God, to one man, 1 reſpect his name, in 
on with every man, who ever heard it but my Lord 

Wenicce—Solomon himſelf—could give a judgment upon 

52 nothing 


*) The honourable John Vergzy, thea ciel juſtice of Cheſter, 
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nothing but the facts which were before him.-The learned 
Serjeant reads a paper of what paſſed at the time; it is from ng 
pi inted report, it is from no authority; but it is very poſubee 
that ſomething of the ſort did paſs, but in che long report d 
it, which he has read, is there a ſyllable by which it appezn 
chat at that time the court had the leaſt knowledge that judgs 
ment in quo warranto had been given, previous to that charter} 
I tay they have not any of them a report, or a dictum, tha 
the court had the leaſt notion, at that time, of the exiſtence 
of the judgment which diſlolvcd and put an end to the 
ration. hy this makes a total end of the caſe, and we han 
got rid of the authority of Lord Hardwicke, and all the nf 
of the judges, except that I am ready now to confeſs, tha 
what they ſaid was true; that is to ſay, that theſe charters 
granted in the time of Charles IId. are very ſuſpicious ; and 
If they queſtion it not being the charter of creation, not of ne-. 
ceſſity being proved to be accepted, as certainly of neceſity 
they are proved to be accepted here, as I ſhall ſhew preſently 
by irrefragable arguments, that where it is not of neceſſity that 
they ſhould be accepted, Lord. Hardwicke was right when be 
ſaid, ** I ſhall require ſtrong evidence indeed to — chat they 
were :” That ſtrong evidence, that neceſſity, as you mult take 
it, does exiſt upon the preſent occaſion, and that was not be 
fore Lord Hardwicke for him to make this judgment upon, 
__ Gentlemen, I repeat it again—we ſhall hear what the leam- 
ed judge, who preſides, ſays upon that judgment in 35 and 
Charles IId, that the effect of it was an abſolute diflolution d 
the corporation, That being ſo, they were mixed with the muß, 
the reſt, of the engliſh ſubjects ; they had no peculiar charadtr 
- whatever belonging to them, there was entirely an end of the 
city, an end of the corporation; there was no corporation, 
nor citizens of Cheſter, till the 5th February, 1684, wha 
the great ſeal of England was put to the charter of Chatles 2 
From that time, to the 4th James 2d, was very near complet 
four years; during that time, have I not proved to you tit 
_ exerciſe of an infinity of corporate rights? Have I not du 
- thoſe _ it has been called three years; I will take it fo)» 
have I not during thoſe three years, ſhewn as ſtrong a cas 
formity to that charter of Charles II, as can be proved 01 
charter, conſiſting of ſuch a variety of ciccumſtances and dirt- 
tions? Have we not proved that the mayor, that the aldermes, 
even the whole twenty-four aldermen, acted under it; fort 
gentlemen, in their diſtreſs, make that a ſeparate iſſue; ul 
they ſeemed as if they felt themſelves ſtruck to the heart, with 


at laſt, the twenty-fourth name came out of the books: J 
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red — it at the time when they were pinning their hopes 


= upon the ſuppoſition, that we ſhould make out only twenty. 
idle three of the twenty-four; at laſt it came, and they were beat 
it of out of that. | 
pean Then we have the mayor, the aldermen, the common - coun- 
udp. cil, proved to be all acting during thoſe three years. We have 
rter} Al the officers, who are named in that charter, appearing in 
that the courſe of thoſe three years upon the books: We get down - 
tence even to the ſword-bcarer ; and, I have no doubt, if it had ſa 
epo · happened that there had been thoſe antient ofticers, which 1 
have have heard have been conferred upon ſome corporations (namely) 
fell he fool and the cuſtard eater, we ſhould have heard of them too, 
that but it does ſcem to me, that we have proved, for theſe three years 
rters, ozether, a complete exerciſe of the corporate rights, which were 

; and pranted by that charter. I ſhould be forry to he tedious, but 
ff ne- his is ſo main, ſo principal, a ground, fo incapable of receivins 
eſlty ay thing like a denial, that I muſt, till J quit it, defire you Ni} 
ently 3 keep hold of it, till the time you pronounce your verdict, and 

y that tell me whether you don't ſee clearly that the powers under 
en be hat charter were exerciſed completely for three years, from the 
they me of the grant. | 
| take Says the learned Serjeant, it was, not accepted by the com- 
t be- nonalty, by the freemen—it was only accepted by the fel-t 
n. ody. Freemen ! commonalty ! the ſelect part of a body cor- 


learn- brate where were they to be found? they had no exiſtence 
nd þ rom the time of the judgment; they were ſimple ſubjects, 
jon d loathed with no character at all, as they dwelt upon the indi- 
maß, dual ſpot where the city of Cheſter was, they might be call'd 
made itizens, but they could be no ſele&t body could be no cor- 
rators z but did not the freemen and inhabitants, did not 


ation, ry mortal within that diſtrict, ſubmit to the powers which 
when ere conferred upon the perſons named in that charter? Did 
8 2d hey not hold courts from time to time? Was not juſtice ad- 
nplet nete? Could there, as you conceive, now be a doubt in 
pu ts mud of any man living, contemporary wich that tranſ- 
during un, that this charter had reſtored, as I contend it did, or 
0 — ther created in law and fact, a new corporation of the city 
| Cs Cheſter? I ſhall rely upon it, therefore, that the learned 
{104 „ge will think it right to tell you, that at that time it was ga- 


ted. Now, ſays my learned friend, it was not accepted, in 


emen, e whole, I beg you will favour me here a little with your 
for tht tention, I contend, and I take it to be the cleateſt plain 
; 1 nle imaginable, that the acceptance of a charter is of itte!t 
whe, "ngle-act. If there be a doubt whether that ſingle act, 


Nich is the will of the parties, to whom it is tendered, has 
| N | een 
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| tend that this charter was not accepted. / for three years cn 
thing was done, which I have lated, that is deciſive evidence that u 
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been exerciſed, and whether it has been accepted or no; thy = - 
like all other ſingle acts (eſpecially if it be a queſtion of why underwent: 


paſſed in the will) may be a ſubje of proof, and conſiſt of ; y ſubject 
great variety of different circumſtances, for a reat number of of almoſt al 
circumſtances may apply to a ſingle fact; but kay this, and] pnes, and a 
repeat it (altho' my learned friend choſe to treat it with contempt he corporat 
that this I take to be law. I put this caſe: Suppoſe a chan _ up 
[NOIVEC, 


of creation, granted — to particular perſons, who receize 


it upon their knees at St. James's, or with huzzas at home, being ren 
and that then they meet together, and they perform any at by (cers, by a f 
which they ſay we accept this charter I will be bold toy, hich I can 
that it is clear law, that after that complete act, tho' in tgout dn my mind 
of 20 other circumſtances they ſhould not follow that charter, the Jaw, 1 


f the charte 


h ' epted that charter. The true time t 
they have accep > a__ ad been rem 


whether or no it was accepted, is at the time when it was ten- 


dered; and it fs to no purpoſe to tell you, that at the diſtang y | may fo 
of ſeveral years, a great many things were not done, and u de body, an 
the ſame time to confeſs, as the learned Serjeant was forced ty bad way of 


ommon ſen! 
nz t—Gen 
Charles Il. 
have eſtabli 


do, that for three years every thing was done, and yet to cos. 


was accepted, 


That is the iſſue you are to try, and no other. It is another Now let m 
queſtion, which could not be put upon this record, becauſe i om the gene 
is nothing to the purpoſe, to try whether we have ſwerved fron don it—was 
it, or whether by a ſubſequent charter, it has been altzet, WM” © rags 
I take leave to ſay, that is not the queſtion. The queſtion i wy A 
and [ ſtate it ſtill more ſimply to you, whether in Februay wage 4 


1684, that charter was * by the perſons, to whom it wa 


Z {offered, who were an indefinite number of perſons, by tit 5 
general deſcription of inhabitants ? 2 e 
I ſay, once for all, that from all the circumſtances of prod, | __ 3 
which my Lord muſt enumerate to you in ſumming up, it s 5 = 2 
clear, that it was at that time accepted, and that you are, | ter h 1 
conceive, clearly upon this evidence to find, that it was. * es wy 
As to the removal, you will remember what is ſaid upon thi th * | 
iſſue, ſuppoſing you could poſſibly be led upon ſuch incompit Geatle 
evidence, when the moſt complete is neceſlary, to ſuppoſe, 102 | har. 
' this order under the ſeal was ſerved upon every individual, th wa 1 be 
therefore theſe ſixty four were removed, what would be i 2 * 
conſequence of it? I ſubmit to my Lord's conſideration, i 5 ex 
point of law, that even that would not diſſolve the corporatioh dor n 47 
I am not now competent to quote a vatiety of caſes, up _ 
that ſubje&, nor will it be expected, in the ſituation, in und actual! wx 
ve ate here; I know in the caſe of the Helſtone charter, wid t of Sox 
| _ under 2 the - 


Enn) 


- mM 
v. underwent as much conſideration, oppoſition, and ranſack, as 
= any ſubject of the kind ever did, that notwithſtanding the loſs 
1 


H almoſt all the members of that corporation, all the ſuperior 
nes, and a very few of the freemen left, it was thought, that 
he corporation was not diſſolved, and I believe that the legal 
pinion, upon this kind of ſubjects, is, that they are not 
(ſolved, They cannot exerciſe their duty, but they are capable 
pf being renovated by the grant of a new head, and new of- 


%, bj 2 ſubſequent charter. I will not lay this down as law, 
A hich I can take upon me to warrant, but this is the impreſſion 

!) Wn my mind, and my Lord will tell you what he conceives to 
„ the law, upon that ſubject, What would be the effect then 


f the charter of James II. ſuppoſing that all theſe ſixty four 
2d been removed, but the giving them their head and ſhoulders 
if I may ſo ſay) again, and tacking them again to the reſt of 
de body, and enabling them to proceed? I think that is not 
bad way of putting it, but there is a way more agreeable to 
ommon ſenſe, a plainer, a more obvious, legal way of put- 
nz t—Gentlemen, I rely upon this fact (viz.) that the charter 
Charles IT, was once accepted; if I have not eſtabliſhed that, 
have eſtabliſhed nothing. r ; 

Now let me ſay a —. to reſcue this charter of Charles II. 
om the general imputations, which the learned Serjeant throws 
pon it—was this really and truly to alter the conſtitution ? 
ot as to the matter in queſtion, not as to the choice of alder- 
n. Ifay that the beſt King, who ever ſat upon the throne, 
dull not, as to the right of chooſing aldermen, have granted 
more fair, decent, or becoming charter, for he directed this 
be, as it had been for a century before, then is it any wonder, 
den it is found, that a corporation is expired, that it ſhould 
thought proper, to make a new one, and to give it the ſame 
jaſtitution, as to the choice of aldermen (which is all you 
ze to do with it upon the preſent occaſion) which it had 
fore ? therefore it ſees to me, that no body, but thoſe, who 


Gy b __ to find fault with all charters, could find fault 

mn this, | 
* Gentlemen, I ſhould have little to ſay for the charter, if the 
| unt uſage of election had been by the freemen, and had been 


wards narrowed to the aldermen and common- council only. 
would have been one of thoſe monſters, which my learned 
ad made you a preſent of, and deſired you would encounter, 
"roy, and cut open: but it is not of that ſort ; for it gives 
ame conſtitution, with regard to the queſtion before you, 
Klually exiſted before, It will be aſked, what is to be the 
it of the charter of the 4th James 2d ? I have no difficulty 
to 


=_ 6: Es 

to anſwer that queſtion: The effect of it was to be juſt why This 
the corporation, — by the charter of Charles ol pleaſed, we (eriou 
ſtill raking what that offered. I ſay, the granting of that chang II. was a 
was giving the corporation of Cheſter an option,—it was offer. When th 
ing them an amendment, an improvement, hich they um BW Cha. II. 
 intitled to take as much of, and to reject as much, as they pla. can it be ſ 
I am ſtill maintaining, you fee, that, at this time, they were is taken n 

a a corporation by the creative charter of Charles II; that thi virtue of 
conſequently was a ſubſequent charter, which they might ie Council 
more or leſs of, as they thought proper. been ſerve 
My learned friend, the Serjeant, affects to doubt vpon the WI non-enti 
law on that ſubject. I did ſtate an authority—l am ſure n a? T. 
authority has been carried into execution in two caſes at ni the metrop 
prius, which I remember; (namely) that you may accept or rd er, all pec 
part of any ſubſequent charter, "The Serjeant affeQs to doubt the brd an oper 
law, but has not quoted any authority in ſupport of his doubrs, F/"t*!y noth 
I reit ſatisfied J ſhall hear the learned judge tell you, that ish en to me 
| law, The queſtion will then be, to apply it to the fact. Ian all the inſta 
not ſtanding up, to attempt to perſuade you, that after the ime in givi 
granting the charter of 4th James 2d. there were not weh here was ; 
great, and, I am ready to confeſs, various alterations, if 5 ff James If 
pleaſe ; There certainly were, They turned back from wha nooſe, Thi 
they had done under the charter of Charles 2d. in a great n. l. but that 
riety of inſtances; but they could do no otherwiſe, becauk There is 
they muſt take the charter of Charles 2d. as it was given that ames II. in 
It was the charter of their creation, and the only one they bois charter, 
This charter of ſames 2d. ſays, We will reſtore you, if yo f 2 Charter, 
pleaſe, to your antient uſages and cuſtoms, as it was att knowledge 
time of the judgment, when you were diſſolved. What ws  reltore and 
that? Why, ſays the learned Serjeant, the conſtitution git Kean time, a 


by the charter of Harry 7th, to which they turned back in not exerc 
great many inſtances; They did ſo; and, in thoſe inſtance ig them a-n 
they are bound by it: In that, which is the only queſtion it OY of rel 
your determination, viz. the mode of eleftion of aldermen by ad a pow 


Ws accepted 


ſelect body, — they did not; but in the teeth of it, they conſtant 8 


exerciſed the ſame mode, which had exiſted (legally I by . 
ſay) from the firſt moment of putting the great ſeal toi No ſuc 
the charter of Charles 2d. "Then it ſeems to me, with gt / the char 
ſubmiſſion to my Lord, to come to this queſtion in point g lerne. 
law : What was the option? What was the advantagt! Wi Wer 14 
was offered and permitted them to do, by the operation of = Faq a ch 
charter of 4th James 24? What is the language of it? Wi er, lay 


we reftore you, to what you were before, to your antient . e 

tom, law, and conſtitution, which belonged to you; wens lake the —＋ 
to you the very ſame mayor, aldermen, common · counci, Tus order 
1ome of the officers, whom you had before. Tz ch and go! 
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is puts me in mind of another argument: what! are 
- now to contend that this fame charter of James 


Whet the charter of James (a) takes notice of the charter of 
Cha. II. and when the very perſons are reſtored by this charter, 
can it be ſaid that inſtrument never operated as a charter, which 
is taken notice of, as to its exiſtence, in ſuch a way, that by 
virtue of the operation of it, that order of the privy 
council was made, which I ſay is not proved to have 

been ſerved upon all the perſons named in it, (4) Is all this 
2 non-entity ? Is it to be ſaid, that it never was acted upon 


7 at all ? This circumſtance, therefore, proves, that both in 
3 the metropolis, in the King's court, and in the city of Cheſ- 
: 2 er, all people conſidered this charter of Charles II. as having 


had an operation; and yet you are aſked to ſay, that it is abſo- 
Jutely nothing at all but ſo much wax and parchment. It 
eems to me, therefore, that this obſervation is an anſwer to 
all the inſtances which the gentlemen have conſumed ſo much 


lan ID - | 

me in giving, of elections agreeably to the charter of Henry 7th. 
NY here — — to do as in fe, granted by this toner 
* pf James If, They choſe a great deal, and part they did not 
| * hooſe, They kept the only good part of the charter of Charles 
8 5 l. but that they did keep, and had a right to keep. 
* There is a vaſt difference between ſuch a charter as this of 


ames II. in point of law, where there has been an interven- 

hg charter, between the time of the diſſolution, and the grant 
f a charter, where there. has been no ſuch intervention, I 
knowledge that the effect of the reverſal of that judgment is 
o reſtore and put them in the ſtation they were before, if in the 
dean time, and before the charter of reſtoration, the crown 
J not exerciſed a power, which undoubtedly it had, of ereat- 
ig them a-new, Charles II. might have granted this ſame 
arter of releaſe, pardon, and reſtoration, but he did not ;— 
had a power to grant the charter which he did grant; it 
4 xcepted and proceeded upon. — What] was the operation 
this charter of James II. to nullify the charter of Charles 


wm No ſuch 15's "te 4 the object of that charter had been t 
1» of 1 the charter of Charles II. it would have ſaid ſo. 
. | he learned Serjeant has been pleaſed to argue, in point of 


» what I don't agree with him in,—that it is impoſſible to 
td of a charter, once accepted, but by ſurrender, and that _ 
render, ſays he, muſt be enrolled, agree that in point of 

| * law 
The lexrned counſel had miſtaken the faQt in this aſſertion, as it does 


lake e leaſt notice of it. 5 
e order was to make way for a charter of 15th Sept, which was not 
ech, zul not tor the charter of reſtoration, which was dated 26th Oct. 


II. was accepted, and the charter of Charles II. was not- 
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law a ſurrender, if there be nothing elſe, muſt be enrolled, in Wl ime, from 


order to operate, becauſe it is in truth a grant to the Ki iſtor 
and that muſt be by record, 1 | King — 7 
But there is another way, in which, in point of law, it may Mr. Whitl 
be nullified that is, if a charter be received and acted up bring this 0 
which is inconſiſtent with a former one, it is virtually 4 ſurs and then th 
render of ſo much of the firſt .charter,—and it is upon ths WW wrong grou 
principle that it is ſupported, that you may accept of, or rejed, Wi did they no 
what you pleaſe in any ſubſequent charter.— It ſeems that the did they not 
effect of the charter of 4th 7 IId. was to give them a move in arr 
option to take as much of it as they choſe. They did chook had nothing 
a good deal, but they felt the force of cuſtom and uſage in n error to the 
vour ot the right of election, which we inſiſt upon, and then che exiſtenc: 
fore they ſtill ſtood upon that. | js, in point 


ſtand in our 


[will tell 


If they reſerved that mode of election in point of fa, they 
could reſerve it, in point of law, by no other means but the 


charter of Charles II. for there was no other legal ground get rid of th; 
which it could fland.—l defy any lawyer to put it upon an < put us in the 
legal ground ;—and as they did preſerve it in point of fad, i of Charles I 
muſt therefore be preſerved by my Lord and you, if it can by, they receivec 

in point of law,—l truſt I have given a legal ground ef would! 
which it may be ſupported. | of Charles 
My learned friend threw away a great deal of time in proving WWadvice upon 
from written evidence, the thing, which in my mind canis not ſignify, | 
him not a bit farther than what he had got from the evidence be did not k. 
of Mr. Hall. I ſhall ſay little upon that written evidence: | o=that alte 
was kept till the laſt ; why, I don't know, for it does not ſeen I ſuffered the 
to me the moſt important; a great deal of it is what paſleds ed, and to 
the time of Whitley—he got the huzzas of all the populace ſs the only q 
Cheſter ; he kept the huzzas a long time, four or tive yea, lection of m 
and did what he pleaſed ; he got a majority of them to tum i f officers, tl 
conſtitution topſy turvy, and they contrived to do it during e charter of 
the time Whitley was mayor. (I ſhould have been glad to ha The elever 
by what law he did that.) Nay, he contrives to leave 2 leg pted the c| 
to his ſucceſſor, Bennett; for rpc not being diſ ' Lord, wt 
do as he had done, he ſays, I will tell the crown of yo That charter 
Did you ever hear it ſtated of a man in a liberty cauſe, ges which 
he wrote to the crown to have the matter ſet right by the ned Serie 
ef the crown, inſtead of the laws ?—to appeal to that tyra tharter of II. 
and deſpotiſm which are now complained of? — He writes tot d not accep 
Lords Juſtices, who were a regency in the abſence of ad the cont 
William. Bennett, trembling, his knees knocking tagaus iſſue like; 
does what Whitley pleaſes: 80 Whitley, and his ſuccells With reſpec 
Bennett, for the courſe of five years, do, what does not ap dis, Whethe! 
to have been done before for two hundred years, nor ſince ueen Elizab 


4 


Crs } 

ne. from the year 1696, to the preſent moment; yet that is 
the hiſtory of 2 cauſe, I have always underſtood, that inter- 
ruptions of this kind, not followed up, are nothing. Neither 


bring this queſtion into a court of juſtice, till the year 1733; 
and then they were beat—I ſay again, they were beat—upon a 
wrong ground, I am ready to admit ; but they were beat. Why 
did they not point out, that that ground was wrong? Why 
did they not o <« this is a bad bye-law ? Why did they not 
more in arreſt of judgment? they could have done it; they 
had nothing to do, but to move the court, or bring a writ of 
error to the Houſe of Lords, and to have ſaid, this bye-law, 
the exiſtence of which the jury have found, in point of fact, 
is, in point of law, — for nothing; and therefore does not 
and in our way. ill any lawyer diſpute that? 

| will tell you why they did not do it, they did not go on to 
get rid of that bad bye law, becauſe they knew they would have 
put us in the proper way of defending the right upon the charter 
of Charles IId. With all that ſpirit and encouragement, which 
received from the revered expreſſions of Lord Hardwicke ; 
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of Charles IId. but no doubt, they took good and learned 


vi advice upon the ſubject; and that advice was this “ It does. 
mis rot 17 notwithſtanding Lord Hardwicke did ſay this, for 
be did not know of this confounded judgment, in quo warran- 


o=that alters the caſe;” they lay by from that time, and they 
uffered the uſage, which we contend for, conſtantly to pro- 
eed, and to be applied as to the election of aldermen, which 


ce Ws the only queſtion you have to do with now ;— as to the 
ſen letion of mayor, ſheriffs, -leave-lookers, and all that farrago 
min f officers, they have undoubtedly a right to elect thoſe under 
de charter of Henry VII. | 


The eleventh iſſue is, „whether the mayor and citizens ac- 
pted the charter of 4 James IId.”—that is, as I ſubmit to 
Lord, whether they accepted it intirely and in the whole: 
That charter profeſſes to reſtore them to all the cuſtoms and 
ulages which had obtained before, which is conſtrued by the 
feared Serieant, to mean the conſtitution granted by the 
charter of Henry VII. they did not take it in that ſenſe, they 
d not accept it in the whole, they only accepted it in part, 
ad the conſequence, in point of law, is, that you muſt find 


eue, a iſſue likewiſe for the defendant. 

cells, With reſpect to the twelfth iſſue I have only a word to ſay— 
aper das, whether the charter of Henry VII. and the charter of 
ce thi ween Elizabeth, confirmatory of it, are, notwithſtanding the 


Q 2 granting 


Mr. Whitley himſelf, or any of his followers, ever dared to 


would have been bold enough to have attacked the charter 


| | 
1 
| 
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| ting of the charter of Charles IId. in full force, J f 
— — not; and I rely upon the judgment, which was . 
ous to the charter of Charles IId. I ſay they were both er. 
tinct, and at an end one year, before the charter of Charles 114 _ 
Gentlemen, I have now gone through the whole of the — 
iſſues; and I am very ſenſible that there are many ſmaller pam que — 8 
of the evidence, which I have left unobſerved upon; but] -I. C 
have ever found it not only more convenient to myſelf, by owe . 
more advantageous to my client -in reply —eſpecially when 1 n l 
the cauſe is of ſuch a nature, that the learned judge muſt, of * — 
neceſſity, ſtate all the evidence; to forbear tiring you wit —* * 
little petty obſervations upon every iota of the * = — 1 
am perſuaded I do my client more juſtice, and give you mor 
aſſiſtance (if I may take upon me to uſe the expreſſion) whey 
I ſtate the out- lines and the ground upon which ! g0——The 
great ground upon which I ſtand, is this=the uſage is with 


ing the alde 


us, that the election of aldermen has been by the mayor, alder wa ——_ 

men, and common-council—l ſay that was during three b 

by virtue of the charter of Charles IId.—!l ſay it has continue . 
till this time, upon no other ground. —I — upon that ground, Eo 

in point of law, I may ſtand now—And I fay, it muſt be It is the 

your inclination to do juſtice, and adminiſter the =o own, inſti 

the ſubject. If you make that 7 our verdict, upon this occaſion Ives with d 

the effect of it will be—What ? Why that we ſhall be quis, . . vi f 

at Cheſter, for the next 50 years—About that time, or two ut ad, ever 

three years more, there may be found ſome young gentleman, ae, by way 

grown up, who will {till be young enough to fall in love wit £2 of tha 

this old-faſhioned lady, at Cheſter.— Somebody may rr U o right up 

aſtride of this hobby-horſe, and 9 — upon — aple allega 

you will do your duty, that your verdi& will ſet the iſpute a jent corpora 

reſt; and that you Will leave Cheſter as you found it—Yas d granted h 

may do it by law—and then, I am confident you will doit ranted veſti1 

| d common 

d be cholen, 
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convey to you, in tolerable clear ideas, the nature of the 
queſtion which you are to try, and of the leading features of 
.- lam not ſure that I ſhall have ſpirits and ſtrength, to do 
it now ; however, I will do the beſt I can, | 


fate, — authority he claims to be an alderman of the 
ity of 

— called upon, he ſtates in general by his plea, that 
the city of Cheſter is an antient corporation; that there was a 


ch year of his reign, by which he veſted the right of elect- 
ing the aldermen of Cheſter (there being 24 in number) in 
the mayor, aldermen, and common council, and that he was 
roperly qualified, under that charter, to be choſen by thoſe 
erſans ;—»that accordingly he was duly elected: Upon that 
round be ſtands, and offers that as an anſwer to this informa- 


Oh, \ 
I is the r of thoſe, who ſtand in the place of the 
dun, inſtituting ſuits of this nature, not to content them- 
hes with denying any one point, which is alledged by the de- 
ndant in his plea, but they have a right to traverſe, as it is 


ate, by way of reply, different grounds, which may avoid the 
1s right upon the preſent occaſion, for out of theſe few and 


ent corporation—that it was ſo at the time King Charles the 
| granted his charter to them—and that charter having been 
ranted veſting the right of election in the mayor, aldermen, 
id common council—that the defendant was a qualified man 
o be choſen, and having in fact been choſen upon a vacancy 
there are no leſs than twelve different points, upon which 
de parties have joined iſſue before you, and upon which you 
eto decide, They are, as you may eaſily ſuppoſe, in ſome 
pree connected with each other,—-Many of them are not to- 


e numerous enough to diſtract and divide one's attention, 
d they neceſſarily introduce a monſtrous confuſion in the evi- 
ace, which is laid before you, not with perfect arrangement, 
d which applies, in ſome parts of it, to one of theſe points, 
RT, ſarily 


„ The court had, at this time, ſat upwards of ſeventeen hours, 


'” | 
OME hours ago (a) I thought I ſhould have been able to 
In this kind of proceeding the defendant is called upon to | 


heſter, and to bring forward his title for public diſ- 


chyter granted to that city by King Charles the ſecond, in the 


ed, every allegation in that plea—and have alſo a right to 
fect of that plea — There has been a very full uſe made of 


mple allegations (namely) that the city of Cheſter is an an- 


lly diſtint and independent queſtions ; but, however, they 


4 in other parts of it, to others, In thoſe points it is neceſ- 


— — 
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farily a very confuſed maſs. Thus much is certain, that uu , called) 


defendant ſtands upon an uſage, which has ſubſiſted in this cor. WH Franchiſes 

| poration of Cheſter a great number of years; and I proſe did not pre 
myſelf to be ſo much a friend to poſſeſſary rights, and ſo de. were was 
ſirous, in all caſes, of ſupporting them, that 1 ſhould them, by \ 
been very glad to have found that the defendant could hay e that fra 
| reſted his caſe upon a clear and ſatisfactory ground, having ſuch (that is) tl 
a length of poſſeſſion to induce a preſumption in his fayour.. bat they w 
in favour too of the whole place; becauſe, undoubtedly, ths WM ceprived of 
queſtion muſt ſet a great number of other queſtions afloat ;.. WW chi fituatio 
indeed I don't ſee how it can be avoided—that the fate of the Jing been fi 
whole corporation is at ſtake, if this election ſhall be 4th of Feb 
unfortunately, to be a bad one,—that they have not a mayor, bas been (ai 
an alderman, a common council-man, a ſingle officer, what gueſtionabl! 
election will be good. What is to become of the corporaticg which gave 
in that caſe? | amove ever) 
However, it does ſo happen, that after the defendant, and WWfonification 
thoſe who have adviſed him, have examined, as carefully u privy counc 
they could, into the grounds upon which they might reſt thi Furl reduc 
ele ion, they have, at length, been obliged to make choice a town. It 
a very unfortunate one; for it is impoſſible not to ſee, that tha in 2 public 
charter of Charles ad. granted in ſo inauſpicious a time, and o be under 
under ſuch very unfavorable circumſtances, is a ſort of by certain 


that it is the laſt which any one would have reſorted to, but i pes, whic 
a caſe of abſolute neceſſity. I take it for granted, that after WWci:d upon 
they had fully examined all the circumſtances of the cis dr four year 
looked into all their charters, all their bye-laws, and had fea King Cha. 
exactly what could be done, and where the caſe preſſed ; tha Nite charter 1 
they have found themſelves abſolutely reduced to the necelity nder this c 
of reſting it upon this charter. A very unfavorable thi ranchiſes ot 
undoubtedly, from what you have heard, you mult cone denefits, all 
it is; for you have heard, that this corporation, having dend intire p 
and undoubted rights under a great number of charters, pv ſp! Cheſter. 
bably under a title older than charter, a title by preſcription; This cont 
being, as far as I can judge, in quiet and peaceable poſletia oer, whit 
of their privileges, towards the latter end of the reign of Cu ought ſuff 
2d. they were one of thoſe againſt whom that unfortunat pbject of th 
meaſure was put in practice, of filing an information, in eden, an 
nature of a quo warranto, with a view to procure, by eve, all 
means or other, either the abſolute deſtruction of the corpoſs ry great p 
tion, or to enforce a ſurrender of it, —and, in ſhort, to g; ether one 
the power of this corporation, among others, into the han&l@clicve, hay 
of the crown, It appears, that the meaſure ſucceeded in WT, about | 
caſe of this corporation, who did not appear to defend tber bd, no -_ 
un this 


ſelves; the conſequence was, that there was a judgment (u 
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by default againſt them, ſor not appearing: their 
— — then ſeized into the king's hands : mn certainly 
did not produce a diſſolution of it ; but in the term following, 
there was (what is called) a final judgment entered up againſt 
them, by which they were ouſted (in the language of the law) 
of that franchiſe, which they were accuſed of having uſurped 
(that is) the franchiſe of being the corporation of Cheſter; ſo. 
that they were, as far as they could be by a legal judgment, 
deprived of their franchiſe, It appears that they remained in 
this fituation for a conſiderable time ; this final judgment hav- 
ine been filed in Trinity term, the 36th of Charles 2d; on 
ih of February following, this new charter was granted, It 
has been ſaid, it was in ſome reſpects fair; it might; but un- 
gueſtionably when you recollect one clauſe (namely} that clauſe 
which gave the crown an option, at its will and pleaſure, to 
amore every one of the officers of the corporation, by a mere 
Genification of that pleaſure by an order under the ſeal of the 
ivy council, —it is impoſſible to ſay, that that was not abſo- 
Jutely reducing this corporation to be the mere creature of the 
rown, It appears, however, that inconvenient and dangerous 


at this n public view, as the ſituation of the new corporators was, 
e, and o be under ſuch new charter, that it certainly was received 
round, y certain perſons inhabiting within Cheſter ; that the privi- 


Jeges, which it purported to give, were aſſumed by them, and 
450 upon by them, for a conſiderable time; and that for three 
pr four years, in the earlieſt of King James the ſecond's time 
King Cha, the ſecond having dropped almoſt immediately after 
the charter was granted) that there was a corporation in Cheſter 
nder this charter, acting and —_ full poſſeſſion of all the 
ranchiſes of the old corporation, all its privileges, and all its 
enefits, all its eſtates; and, in ſhort, that it was in the full 
Wnd intire poſſeſſion of the franchiſe of being the corporation 
pf Cheſter, | 
This continued till 12 Auguſt, 1688, when probably even the 
power, which the crewn had over this corporation, was not 
dought ſufficient to anſwer all the purpoſes, which it was the 
ject of the crown in thoſe days to carry, but there was, on a 
udden, an order of the privy council for amoving, 1 
elieve, all the members of this corporation, it certainly was a 
ry great proportion of them if not all; there is ſome doubt 
deter one of them was not omitted, but there could not, I 
elieve, have been more than one. There is a doubt in point of 
«tt, about the formal notification of that order of King James 
bd, to thoſe perſons who then were acting as the corporat: rs 
Fithin this city, but it is very certain, that in the courſe of the 
5 | month 
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month of October 1688, (when things drew to a criſis with thy 
unhappy prince, and when he found it neceſſary to alter þ; 
'meaſures, and to endeavour to recover that ground which ke 
had ſo much reaſon to lament the loſs of afterwards) after hav, 
ing firſt ſignified by a proclamation, his intention to reſtore ca, 
porations in general, paſſed an order in council, for reftor; 
the old corporation of Cheſter, and accordingly upon the 26th & 
that month, iſſued a charter under the great ſeal, to the old cor, 
poration of Cheſter, which not only purported to pardon and 
to releaſe to them all benefit and advantage of that jud 

in quo warranto, which had been obtained againſt them, by 
alſo, to reſtore the old officers to their reſpective ſituations in the 
corporation; to reſtore to them all their poſſeſſions and inſhon 
to put them exactly upon the ſame footing as they were upa 


fay, that in 
1 a charter 
tion, in po 
vpon any o 
not having 
not having 
[ hold bo 
anclude, t! 
ppearing ui 
hentication 
hing which 
0 that chart 
It is 2 prope 
town, unde 


be fore the judgment of ouſter had been obtained againſt them. onvey—An 
It appears in point of fact, that 1 after this charter Me, in ſayi 
was iflued, the old corporation were in poſſeſſion of their former M efendant, 


franchiſes, Street (the old mayor) who was particularly reftar. 
ed by this charter, appears to have been the acting mayor; and 
many of thoſe perſons who were in the offices of- aldermen aa 
common-council-men at the time the judgment of ouſter wx 
pronounced, alſo appear, by the muniments of the corporation, 


The third 
that the chi 
the office of 
Had the ca 
int of acce; 


to be again in poſſeſſion, and to be the acting officers, in the wed from a 
different characters of aldermen and common-council-men, un; but t 

It is under this general hiſtory of the tranſaction that the Tue, anothei 
defendant is obliged to inſiſt, that he has a right, under the eis confine 
charter of Charles II. and that he is duly elected an aldermand ene ſingle 
this corporation, under powers derived from that charter, ly accepted ii 
canvaſſing this title they have, as I ſtated to you, come v trouble 50 
twelve different iſſues, in point of fact. Undoubtedly, 2 pt e conſequer 
many of them are involved in legal conſideration ; but {till the d, and ther 


thape, in which they appear before you is ſuch, that you mul WW! be only t 

\ pronounce a verdict upon them, as a matter properly withy pted or no, 
your province, * "ERR But you v 
Ihe firſt point which is inſiſted upon by this ſuit, is“ lia has te , 
this corporation of Cheſter was not, and particularly was nat a th her particu] 
„ time of granting the charter of Charles 24, a body corporat ; es, and upc 
* had not been ſo from time immemorial.” oy” that as to « 

I hall poſtpone the particular conſideration of that fu ſt poi ey have on 
till I have ſtated to you ſome things which occur to me upd | have und 
ſome of the ſubſequent points, and then you will better us ſed in this 
derſtand what I think you ought to do with that firſt illue. | alſo has | 
The next iſſue, which is joined between theſe partics, 15 vs of clecion 
on the mere legal effect, and operation of this charter of ut rengers, of 
37th Charles Il. for the proſecutor has taken upon himſclſ u cy of oth 


laJy 


7 . \ 

( 1) ” 
fay, that in the truth, notwithſtanding there was the ceremony 
1 a charter, yet that nothing paſſed 5y it— that it had no opera- 
tion, in point of law. I don*t find, that this objection rcfis 
pon any other ground, than the circumſtance of this charter 
not having been duly enrolled in any court of record, and allo, 
not having the ſeal of the county palatine of Cheſter, 

[ hold both thoſe points to be inſufficient to warrant you to 
anclude, that nothing paſſed by this charter. The charter 


cots 
and pearing under the great ſeal, there is reaſon from that au- 
nent, bentication of it, for you and me to conclude, that 2 
bu ing which is neceſſary, by way of ceremony, to give effect 
n the o that charter, has been ſufficiently complied with; and that 
ſhon Wt is 2 proper inſtrument, conveying every thing, which the 


on, under the circumſtances of the caſe, had a right to 


u 
— omey And therefore I have no difficulty about that ſecond 
varter ue, in ſaying that the verdict, as to that, ought to be with the 
ormer A ebendant, who inſiſts upon the benefit of this charter. 

eſtor The third iſſue, and a very material one in this caſe, is 


that the charter of Charles IId. was not accepted, as to the eleftion 
the office of aldermen.” | | 54:1 
Had the caſe ſtood upon that iſſue ſimply—I mean as to the 
int of acceptance; you would, in all probability, have been 
wed from a great. deal of entanglement, and a very long en- 
uiry ; but there has been introduced, and coupled with this 
ſue, another, which takes in a much wider field, This you 
e is confined to the ſimple point of accepting the charter, as 
d one ſingle part of it Whether ſuch a charter could legally 
accepted in part or no, I don't think at preſent it is neceſſary 


d trouble you with the conſideration of, becauſe if it cannot, 
1 e conſequence will be, that this plea, and the iſſues, will be 
lil the d, and there will be an end of it, in that reſpect; and you 
u mul WI! be only to determine, in point of fact, whether it was ac- 


pted or no, as to this point. _ 
But 0 will be to decide another iſſue, not only whether 
has been accepted as to this fact, but in a great number of 
her particulars, which have been introduced into theſe plead- 
se, and upon which an allegation has been ſtated, which is, 
that as to all thoſe particulars, the charter never was accepted,” 
e have on the part of the defendant, taken up the challenge, 
have undertaken -to maintain, that it not only was ac- 
{ted in this one point, (namely) ** the election 4 aldermen,” 
t allo has been accepted with reſpect to all thoſe other mat- 
Wo! <lection, (namely) the election of mayor, of ſheriffs, of 
ſengets, of Ieavelookers, of coroners, of treaſuters, and a 
«y of other particulars, which are ſtated in the pleadings. 
R Theſe 


'M 


Theſe are the third and ninth iſſues, which will require; 
particular and ſeparate diſcuſſion, | 

Ide fourth -ifſue joined between theſe parties is, « JJ, power at ; 
the perſons named in the charter of Charles II. to whom the UTI all the 
aldermen was granted by that charter, did become alder men, in m. I: Auguſt 
ſequence of it or no? ſtated, was 
We may diſmiſs that intirely, becauſe it has been full on, who 
proved, in the courſe of the evidence, that every one of tho his point i 
perſons did act under that charter, and were in the poſſeſſion of MF" 27/1 n 
the office of aldermen during thoſe three years, in which this der is not 
charter had its effect in Cheſler, before the month of Augul, alſo bee! 
1688, which I take to be a ſuffigzent proof of that iſſue. at all thok 
Therefore as to the fecond iſſue, and 4s to the fourth iſſue er, withou 
we may lay them out ot the caſe, as being clearly for the * /perd and i 
fendant. ä unk, there 
The fifth iſſue is, “ that the mayer, aldermen, and comm hich it wi) 
- council, have not excerciſed the franchiſe of electing aldermen acemi. ery ſoon aft 
ing to the intention of theſe letters patent.“ 1836 g Al theſe 
That they have, in point of fact, exerciſed this franchiſe, ring every 
for a conſiderable number of years, there can be no doubt, appears fro 
but whether they have exerciſed it under this charter, and with ie ;mmedia 
reference to this charter, ſo as that the exerciſe of it ſhall be: ir different 
lawful exerciſe or no, (which is. the ſubſtance of the point ud have 
contained in this iſſue) will depend, you ſec, upon the queſtion, bo Were in! 
whether the charter was accepted, ſo as to give it an eßed iy and-ſuft 
binding at this time; and therefore this fiftb iſe is neceſſarily , when it 
involved with the third and ninth, and to be taken together thele old ce 
with them. | Es | dence prop 
The fixth, ſeventh, and eighth iſſues, all go to the mer He (nar 
point of the gualification of this gentleman to be an alderman, kr of the 12 
to the fact of his having been duly clected, and to his having ben think it 
«uly admitted, into the office of alderman.—I will diſmils a: t ifſue, or 
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theſe iſſues, becauſe they appear to me to be ſatisfaQoriy 1 influencir 
proved, on the part of the defendant, only thus far, if t wat charter 
ſhould be found, that the charter was not duly accepted, ans dl, in the 
that therefore the corporation had ro right to make that election the order 
the conſequence will be, that theſe iſſues, tho” they ſhould be nf) wh c! 
. nominally found for the defendant, will be of no uſe to him, tt ter; it you 
cauſe they are conſequential upon the right to ele, bein 1 (for that is 
the ſelect body of the corporation, in whom, it is now la, of prevent 


it reſides; ſo theſe are in ſome ſort, you ſee, conſequent naler whe: 
upon the deciſion of the main queſtion. 8 proof of 1 
The tenth iſſue, proceeds upon that part of the hiſtory of ts vility of th 
caſe, which I before ſtated to you; that is, that King Char 2Ung that t 


2d. having by his charter reſerved to himſelf and ſucccſſos, M 4ncained. 
725 | | EOF pont ne eleventh 
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(1233 1 
power at any time at his pleaſure, by an order in council, to a- 
mae all the members of the corporation; in point of fact, upon 
12 Auguſt, 1688, an order to that effect did iſſue, which it is 


Gated, was regularly ſignified to the members of this corpora- 


on, who were then in poſſeſſion. The iſſue now before you on 
his point is; Mbetber in truth, that order was ſignified or not, to 
le perſons named in at ? It is ſtrongly preſſed on you, that that 
der is not ſufficiently proved to have been ſignified to them; it 
alſo been obſerved, that there is great difficulty in ſuppoling 
at all thoſe per ſons ſhould have had regular notice of this or- 
er, without which, it would not have the immediate eftect 72 
bed and to deſtrey all the power which was veſted in them. L 
kink, there is this evidence, of the order having been ſignified, 
hich it will be extremely difficult to get over, that is, that 
ery ſvon after this order, the charter of James 2d, intirely ſtrip- 
2 A theſe people of their power, conferring it upon, and reſ- 
ring every thing to, the old officers, iſſued, and in point of fact, 
appears from the evidence now before you, that the o officers 
ee immediately afterwards in poſſeſſion, and were acting in 
ir different ſtations, Now it is difficult to imagine, that thar 
vuld have happened without the new officers (the perſons 
ho were in poſſeſſion till that order iſſued) having had it regu- 
iy and-ſufticiently notified to them, that they were to give 
pr, when it appears in point of fact, that they did give way 
theſe old corporators ; ſo it does ſeem to me, as if there was 
dence proper to be ſubmitted to your conſideration, to prove 
tie (namely) that there tuas a ſufficient notification of this 
jr of the 12th of Auguſt, 1688, to theſe new corporators. I 
't think it will be extremely material, which way you find. 
t \![Fue, or that it goes a great way towards deciding, or 
1 influencing (materially) the real queſtion upon the validity 
tat charter, if it ſhall be found to have been regularly ac- 
cd, in the proper ſenſe of thoſe words. It is not tnis Fact, 
t the order was notified (if you ſhould find it in favor of the 
aff) wh ch will in my apprehenſion deſtroy the elect of that 
ter; it you ſhall ſee reaſon to affirm this charter of Charles 
(for th.t is the grand queſtion to try) it may then, for the 
of preventing future difficulties, be worth your while 
oalicer whether you will not take advantage of the want of 
t proof of the {nikcation of that order, to prevent the 
ity of that order operating to deſtroy this corporation, 
ung that the charter, in other reſpects, is good and can 
Raintained. 
be eleventh iſſue is upon the notification of the charter of 
ks II, which ilucd upon the 26th of October 1088; with 
MY reipect 


— 2 a 
A 


the perſons, who got into poſſeſſion of the corporation, unde 


. „ | 

reſpect to that, I think it is impoſlible to heſitate upon the wel. 3 
. whether that "was notified, and whether it was bete 7 charter, 
nothing can be ſo clear upon the hiſtory of this place, but thy and ated 
that was accepted and was meant to be accepted, in as ful id in fa 
ſenſe as it could operate, for it appears by the hiſtory of it, tha throughout, 


quent] ti 


wo ter, whict 
that charter, with the turn of the times, entered intirely in poration b 


the views of the government, which took place upon the reyoly. of this pr 
tion, and there can be no great reaſon to ſuppoſe, but that they the whole, 
very gladly embraced a charter, which reſtored to them, tha don't 
which they underſtood they had been wrongfully deprived q the law up 
and which to be ſure they would be glad to take, in the large mined at 
and moſt beneficial ſenſe, that it was poſſible to operate in their for that is 


favor: upon the whole, therefore, I think there can be no whether th: 
reaſon to doubt, but that that charter was accepted in the fal upon it. 
extent of it, and as far as it was poſſible for it to operate, franchiſes, 


The twelfth and laſt iſſue is not properly a fact, but a mer that they 


_ conſequential iſſue; it is, M hbether the charters of Henry Vll much whe 


and of Queen Elizabeth, (which undoubtedly were the prin- which exiſt: 


cipal charters under which this corporation ſubſiſted, before the a judgment 
quo warranto was brought againſt them) are to be conſidered at thi this charte! 
time, in full force and effect.” | judgment v 

Now, that will neceſſarily depend upon the queſtion, H quently tha 
whether another charter interpoſed, which is to take efſed, corporate C 
and which is to govern the corporation, either inte) of i who were b 
part; if entirely, then theſe charters muſt be out of the cat and conditi 


and will no longer be in force; if in part, then, fo far as tut 


capacity wl 
part goes, they can not be in force, and therefore they will no: 


eftect of th 


be in full force, which is the terms of the iflue. ly queſtion 

Suppoſing you ſhould be of opinion, that the charter « when the q 
Charles II. was accepted, and that being accepted, it operats ther the ce 
to protect the title of this defendant z in that caſe, it will fo- whether the 
low, as of courſe, that the verdict upon that twelfth iſſue wi it. It wol 
be in favour of the defendant, ſo that I think it will ul hands of 1h 
mately, and ſub{tantially, be brought to the queſtion upon ti thing out 0 
third, fifth, and ninth iſſues, (namely) ** //hether this charig ulter—tha 
was accepted in part, as to the mere election of an alderman. 4 had before 
* Whether it was accepted as to all the material points of it a intirely dif 
C whether or no this corporation have been in the exerciſe of thi: ſum ly doubtful, 


chiſe of electing, by the mayor, aldermen, and common coun, "ly c:nacity of 


the office of alderman under this charter,” | 3 corporatic 

On the part of the defendant, who began to ſuſtain ts BWW under the | 
point, it is inſiſted that the ſituation of this corporation, * ir was not, 
the time the judgment of ouſter was pronounced againſt the alt upon 
in the 36th year of Charles II. was ſuch, that- this chatte I have 


granted in 37th of Charles II. was in the nature ol 2 


q — 
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charter, creating. an original incorporation, and that con ſe« * 


the corporation (who certainly to a degree accepted 
oo ed 2 _ _— to accept it throughout, and 
44 in fat, by having acted under it in part, accept it 
{breughazt, and were bound by it, and that therefore this char- 
ter, which followed, upon. an actual diſſolution of the cor- 
poration by the judgment, neceſſarily concludes to both parts 
of this propoſition, to ſhew that this charter was accepted in 
the whole, at the time that it was originally granted. 

| don't differ much from the learned counſel, who ſtated 
the law upon the ſubject— that the acceptance is to be deter- 
mined at the time that they begin to act under the charter, 
for that is the time for parties to whom it is granted, to judge 
whether they will accept it or no; and they cannot well heſitate 


upon it. If they take poſſeſſion of the powers, and of the 


franchiſes, which are granted to them, they ſignify . 
that they do mean to accept that charter; and yet I doubt 
much whether that concludes very materially to the point, 
which exiſts in this particular caſe—lt is very true, that there was 
judgment of ouſter againſt this corporation, at the time that 
this charter was granted, It is ſuppoſed, that the effect of that 
jadzment was abſolutely to diſſolve the corporation, and conſe- 


quently that there was an end of all charters, and of all kinds of 


corporate capacity, that every thing was gone, and that thoſe, 
who were before the corporation, were reduced to the mere ſtate 
and condition of ſo many individual perſons, having no politic 
capacity whatever, I am not quite ſatished, that that is the 


ef: of this judgment of ouſter, I remember it was extreme 


ly queſtioned, in the great cauſe of the corporation of London, 
when the quo warranto was brought againſt that body, whe- 
ther the corporation could forfeit its politic capacity ; and 
whether the effect of a judgment would be actually to diſſolve 
. It, would certainly operate, to take every thing into the 
hands of the crown, which they poſſeſſed, and to take every 
thing out of their hands; and that is the proper import of the 


02:er—that is, it is to turn them out of the thing, which they 
is before; but whether it actually goes to the length of 


'ntirely diſſolving the corporate capacity, is a queſtion extreme- 
!y doubtful, upon which I am not prepared to ſay, that the 
capacity of this corporation was intirely gone, and that all the 
"corporation under the preſcriptive right (if there was one) or 
under the different charters, was abſolutely annihilated. If 
"was not, why then a great part of the argument, which is 
viit upon it, will fall to the ground; but ſuppoſing it was, 

ol have a great doubt, whether this argument will avail the 

| _ defendanr, 
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defendant, in this particular cauſe—for taking it, that there 
was, at the moment, by the effect of this judgment in quo 
warranto, no corporation exiſting—taking it that the charter 
was granted to the citizens, the inhabitants of the City of 


Cheſter, and that they immediately accepted, and acted upon it, 


there is another very ſtriking circumſtance, which mixes with 
the conſide ration of the queſtion, namely, that after a certain 
time, there came a new charter of James IId. pardoning and 
releaſing the whole effect of that judgment of ouſter, Now if 
the effect of that charter was told 

ly, the conſequence would be, that the politic capacity, which 
was ſuppoſed to be annihilated by the judgment, would reviye 
again; and then it would ſtand thus, here has. been 2 
charter granted to certain individuals in Cheſter, authorizing 
them to aſſume the part and character of the corporation of 
Cheſter, when in truth, upon the retroſpective operation of this 
charter of pardon, there was another corporation exiſting in 
Cheſter who had nothing to do with the charter of Charles] 


o away that judgment intite- 


ie, 


who did not accept, nor wiſh to accept it, and which body 


were the old corporation; and who could not therefore be turn- 


ed out by a new corporation brought in under that new charter, 
The inclination of my opinion upon this ſubject, at preſent is, 
that this is the true effect of that charter of pardon, and that a 


ſoon as that pardon and releaſe from the 
that moment there was a corporation ſub 


udgment paſſed—from 
ſting in Cheſter, under 


the old charter, and THAT THOSE UNDER THIS CHARTER Cf 
CHARLES THE SECOND, WERE MERE INTERLOPERS, THAT 
THEY AND THEIR CHARTER VANISH'D- TOGETHER, WERE 
SENT OUT OF THE PLACE, AND HAD NO POWER THERE, 
I think there can be no doubt, that if before that judgment 
of ouſter, the King had thought fit to ſend his charter down 
to certain perſons, who were not members of the old corport- 
tion, and they were under ſuch a charter to aſſume the pon. 
ers of, and to act as, a corporation there, that charter could not 
have any effect; and I don't ſee, that there is much difference 
between that caſe, and the caſe of the old corporation being 
reſtored again, and then finding themſelves in poſſeſſion of thei 


old corporate rights, and empowered 
- 


_ - Comers 


* 


* 


* * * 


— That makes the difficulty of the caſe, : 
difliculty in it all, Here is a new charter granted by Chatls 
2d, to certain perſons, they accept that charter and act under it. 
It muſt continue and would bind them in certain caſes, Wh! 


che old corporation revived, it ſeems to me, that the peine 


(a) Mr, Curney's notes are imperfeR here, 
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under that new charter were wo longer at liberty to con- 
teſt the point of incorporation, with the old corporation—and 


to whom it was granted) is void ; yet it does ſeem to me as nu/l 
and void with reſpect to the old corporation; and in that view of 


ground, as applied to the old corporation, of which there is no 
evidence in point of fact, and as applied to the new corporation, 
it is immaterial, 


my mind to the idea of the counſel (namely) that this corpora- 
tion was not a corporation exiſting from time immemorial — 
Suppoſing that that corporation was diſſolved by the judgment 
W of ouſter, it was forcibly urged by the counſel for the defend- 


e HC 


that this corporation could exiſt as a corporation by preſcrip- 


Nis tion: But if the charter of James ad, was entirely to do away 


as paſſed)-it could not be ſaid, that this corporation was gone, 
but was revived, and if ſo, it was a corporation, which did 


\bſerve, that the counſel for the defendant ſtrenuouſly contended 
hat point—that independent of the judgment of ouſter, this 
a5 not a corporation by preſcription, 


FS The charter of Henry VII. is a grant to the citizens and 
7 ommonalty and their ſucceſſors. It ſpeaks of ſome of their 
* pllctions (as being thoſe which they were of eld accuſtom'd to 
2; oy) in terms, which in my apprehenſion do ſtrongly import, 


harter; it ſeems to be agreed on all hands, that it was, and as 


at is a ground for you to underſtand, that it is a corporation 


olꝛ· gt 
_ y preſcription ; and therefore I was rather inclined to think, 
| nt d am now of opinion, upon the whole caſe, that that iſſue 


ht not to be with the plaintiff, but with the defendant, 


at it ion a corporation time out of mind, and at the time of granting 
pat charter, 


However, though I am ſtating my apprehenſions of the caſe, 


pre been obliged to liſten to, intirely irrelevant, if it be true 
lat this charter of Charles II. and thoſe to whom it was 


er it anted, had nothing to do with the old corporation, and that 
Vhen to them, it was intirely out of doors (whether it was accepted 
. not by the people to whom it was granted, would not ſignify a 
uni . : x : 


without ſaying, that the charter (with regard to thoſe perſons 


it, all this evidence of the acceptance of the charter falls to the 


It was having this view of the caſe, that I could not bring 


ant (who argued againſt his own iſſue) that it was impoſſible 


the effect of that judgment, then (however it might have ſtood. 
if the queſtion had been agitated before the charter of pardon 


ſubliſt at the time of the charter of Charles IId. I did not 


hat this. was a much older corporation, than the date of that 


be point of time, when it began to exiſt, is not in evidence, 


a way which would render all this maſs of evidence, you 


ſtraw, 
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It then purported to contain an order upon the proper per- 
ſons, to audit the accounts of the late murengers, &c. 4 

[n theſe different acts of aſſembly, there occur the names of 
ur more of the aldermen, from whence it appears, that 20 of 
he perſons, out of 24 named in the charter of Cha. II, to be 
dermen, did take upon them the office, and did act as alder- 
en, and that they acted in the general buſineſs of the corpora- 


7 on. oh 
i There is an order of the 30 of April, of the ſame year, 
wm ireting that the money due for the charge of obtaining the 
or harter, ſhould be paid by the treaſurer, into the hands of the 
1 1ajor, to be by him paid over where it ought—an expreſſion 
105 lictle myſterious Leave - lookers too were then elected. 
The next was an act of aſſembly holden 8th Oct. 1 James 
= [; by Sir Thos, Groſvenor (mayor) the aldermen, and com- 
we, on-council—whereby it was ordered, that Richard Leving, 
i Eq. deputy recorder, ſhould be elected a — 
2 nan, in che room of Robert Jones, deceaſed; and another 
i ommon-council- man, was alſo elected, in the room of Owen 
0 hone, deceaſed ; both theſe perſons were ftated as being of 
as e common-council, | | 
bn This act of aflembly ſpeaks of the yeoman of. the pentice, 
po ho is an officer mentioned in the charter ; it ſpeaks alſo of the 
For erifls, and ſheriffs peers ; it regulates the fees to be paid to 
a je yeoman of the pentice—ſome of which are paid, it ſeems, 
The o this day—others are not now paid; it then goes on to ſay, 
det at all thoſe, who had been made aldermen by the letters 
tent of King Charles, and had not been aldermen before that 
wi e; and the common-council-men, who were in the ſame 
* uation, were to pay certain ſums, to purchaſe plate for the 
* of the corporation. | 
Fey Upon 16th Oct. 1 James II, William Wilſon was elected 
* ayor, Randal Turner, and Richard Oulton, were elected 
r riffs; there were then alſo, murengers, treaſurers, coroners, 
. 0 ewe - lookers elected. | | ; 
pw Upon 25th Nov, 1 James II. a common-council-man was 
"hich Aed, in the room of Richard Bird, deceaſed—and Richard 
Brad ving, Eſq. who had been elected a common-council-man, 
a former meeting, was elected an alderman, in the room 
u dir Edward Lutwych; a common- council - man was elected 
05 the room of Leving—and Leving was at that time elected 
* order, as well as alderman, * - 
„%s isch December, iſt James II. William Starkey an 


_ er alderman named in the charter is mentioned; and there 
| Dy | was 


n 
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was a common=council-man elected in the room of Rich 
Francis, deceaſed. | 
At an aſſembly 2oth February, 2 James II. there ard, 


queſtion, whether they ſhould give the uſual notice of a fair 


which had been granted in this charter, by hanging out a glow, 
and they directed, that a glove ſhould be hung out, to give notice 
of the fair | | 
Upon 18th June, 2 James II. one Anderton, was elected 
common-council-man, in the room of Richard Harriſon, ay 
Peter Bennett was elected an alderman in the room of Ralh 


Burtoughs, another officer named in the charter, and a com. 


mon- council- man was elected in the room of ſaid Bennett, 
Upon 15th October, 2 James II. William Bennett is mea. 
tioned as being elected an alderman, which makes the twenty. 


four aldermen, 


You recollect, I mentioned, that that queſtion was in fag 
of the defendant. | 

Upon the 3d of April, 4 James II. in the mayoralty of Hug 
Starkey, there was a common-council-man elected, in the tn 
of Ralph Poole, deceaſed, | 

They then produced the book of the portmote court, and is 
that book there appears a liſt of officers choſen upon the 1g 
of October, in the time of Hugh Starkey ;—the ſtyle of te 


court is held on Monday before Hugh Starkey, mayor, * « 


cording to the antient cuſtom of the city uſed and approved time wii 
mind. Some ſtreſs ſeemed to be laid upon that expreflion, by 
the plaintiff, as if the circumſtance of ſaying, that the cout 
was held according to the uſage time out of mind, imported 
negative upon its being held according to this charter, wi 
is long ſince the time of memory, but it ſeems to me to be wy 
reconcileable, for time out of mind. goes to the exiſtence 
this portmote court, which has exiſted in Cheſter time out d 
memory—but as to who were to preſide in it, and to be ti 
judges of it, that might be regulated by the charter, nos 
ſtanding the court itſelf has been held time out of mind. Is 
deed I don't know how it could in any other way have bw 
the ſubject of th: charter, or that the court could be er: 
by charter within the time of memory, which I think 54 
pretty fair explanation of that objection, 


They then produced the book of the year preceding, 2 
there it was ſaid to be holden before Edward Qulton, may 
and Richaid Leving, recorder, according to the cuſtom, & 
as before, here there is a plain alluſion to the charter of Chua 
II. for it directed, that this court of portmote ſhould be h 
in future, before the mayor and recorder, inſtead of the na 
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ouly. Undoubtedly, therefore, they underſtood, at that mo- 


ole x ment, that they were purſuing that charter ; and it cannot be 
far, queſtioned, but that during this period of James II. before they 
low, ere removed, theſe people conſidered themſelves to be acting 


otic under this charter of Charles II. as their authority. Indeed it 
was the only ground they could then poſſibly have; for, inde- 
Ned 1 pendent of that charter, they were mere uſurpers, the bulk of 


» and the town having no correſpondence with them,—nor did they 
Kala accept their freedom, which they might have had (if they had 
co. pleaſed) agrecably to the proviſions of that charter. Therefore 
. jt is plain (whether right or wrong) that the ſelect body un- 
mes lerftood themſelves to be then acting under that charter. | 
ay The. defendant then produced another nanima miniſtrorum, 
in which were the names of coroners, ſword bearer, ferjeanc 
lar t mace, and his deputy ; alſo correſponding with the account 
in the charter. | : : 
Hug Then is produced an account of Thomas Simpſon, and 
Toon William Ince, the murengers, in order to ſhew, that there were 
| under this charter, murengers elected. 
ne They then ſhew, under another entry, that two perſons of 
100 the names of Harriion an] Johnſon, acted as ſheriffs; they were 
1 the perſons who were nominated under this charter: They alſo 
"& produced a ſhetiſf's account, in which one of the acting ſheriſfs 
1 wai ſo named in the charter. | 
** [n a portmote court book, in Starkey's mayoralty, it appear- 
com 


ed, that there was a yeoman of the pentice, and cryer of the 
court, who were officers named in the charter, 

va Next is produced a file of the ſeſſions, holden before Sir 
* Thomas Grofvenor, Sir Edward Lutwych, recorder, Lord 
0 Derby, and others. 


red I 


my Then a record of a proceeding of a portmote court, in the 
e n t.me of Sir Thomas Groſvenor, holden upon 4 May, 1 James 
(Wil 


21, before Sit Peter Pinder, deputy to Sir Thomas Groſvenor, 


5 tor this charter authoriſed ( what had not exiſted before) the ap- 
** pontment of a deputy to the mayor or to the recorder, 
Mr Upon the 6 April, in the ſame year, another court was hold- 


en, before the ſaid Sir Peter Pinder, as deputy to Sir 'I'homas 
Uroſcenor, 


* They then produced a roll, which was ſaid to be a roll of 
— tic proceedings of the crownmote court, upon 2 April, 2d. 
ha Janes 2d, It Contained a writ to the ſheriffs to ſummon ju- 
44 


len to attend a court before the mayor and recorder, for deliver- 
ing the gag at the next crownmote court; the ſtyle of that 
court was, ** The crownmote court, holden before the mayor 
#\* recorver * with the ſame expreſſions of According to the 
age and cu/tom " as before. 8 2 At 


6132) 
At another court, holden 12 October, 1 James ad, in the cou 


em 
of their proceedings they tried a perſon for a very ſerious offeace — 
and paſſed a Capital judgment upon him, Mr. Hal 
They then produced from the petty bag, the record of the r 405. ur 
return of members, to ſerve in parliament, in the firſt year d ga fair at n 
the reign of James 20, for this city: The return is be de laſt Thi 
the two ſheriffs, named in the charter, and ſeveral of the alder. "= 
men alſo named in the charter, and ſome others who are ſtyle He ſays, 
cives : They returned Sir Thomas Groſvenor, and another per. de ſelect 
| ſon; and there are four perſons, whoſe names are to -this "I don't 1 
return, who are none of them aldermen or common coucil men, de charter 
This was in order to ſhew, that ſome of the freemen alſo hal ne Second, 
come in, and had accepted this charter. wanted to tl 
They then examined Mr. Hall, the (town-clerk) who ſays, ad forfcitu 
that the mayor and recorder have cognizance of pleas, that on probab 
the mayor at preſent, is the judge alone, he being ſolely orporation 
named, as judge upon the record, the recorder only affiſting he hoſpital 
him upon great occaſions; that the Northgate-tower is nz, were | 
their gaol ; that the ſheriffs hold a pentice court. lenh or ſor! 
A pannel was then produced of a jury in the 1ſt James ll. thai been 
and the obſervation upon it is, that there are eleven freemen; Il.) by this 
but they muft have been old freemen, for this was ſo ſoon after Then the 
the charter of Charles II. that it is probable there had no his hoſpita 
been time to make a pannel of new freemen, harles II. 
There is another _ produced, in which there are the ave been 
names of Thomas Edwards, and of Randle Daniel, who ation, 
were made free in 1683, and were re-ſworn in 1686, it ſeems They re 
there is a proviſion in the charter of Charles II. that all per. A. 1698, 
ſons who are admitted to the freedom, ſhall take certain oats an eng; 
therein mentioned, and that all perſons who were free of the John Bapt, 
old corporation, ſhall be admitted to the _— of freemen, ordered to 
under the new charter; ſo that it is probable, that theſe wir ſry certain! 
two perſons who were old freemen, and who came in in 16%, harter that 
and who were upon that occaſion re-ſworn. Y hitley, a 
Another pannel was produced, dated 28th Feb. 2d James ll which was 
and there the crownmote court was held, agreeabiy to e ime (to be 
language of the charter, (though contrary as it ſhould ſen renounced 
to the preſent uſage) before the mayor and recorder; it appem their chart 
that Humphrey Page, ſtationer, was a juryman upon thi itt that t 
pannel, who had been admitted to his freedom in the year 100% [ here is 
Mr. Hall was then examined again, he ſays the freeme 1723, whe 
ſerved conſtantly upon juries within the city, never withoul, Alainwarin 
that they pay no tolls, except for prize wines, and it ſeems ruſted wit 
there is a grant of all tolls in this charter, to this corporation, ink the 
except prize wines and jron, : | \atter it v 
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Wy certainly is a recognition of the charter, 
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| remember it was obſerved at the time that the ſame pro- 
ion was in the charter of Henry VI. ; | 

Mr. Hall ſays, they arreſted by proceſs from this court, 
„r 405. until the late act of parliament. He alſo ſays, there 
iz fair at midſummer, another at michaelmas, and another on 
de laſt Thurſday in February, which is called horn-and-hoof 


He ſays, the recorder and town-clerk are at this day elected 
the ſelect body, and approved by the crown, ö 
| don't recollet that there is any proviſion of that ſort in 
he charter of Henry VII. but only in the charter of Charles 
ne Second, He ſays, that there is a ſword and a mace 
,r1nted to this corporation; that they have felons' goods, fines, 
d forfcitures, (that is) the ſheriffs take them, in conſidera- 
on probably of their paying a rent to the corporation; the 
oport tion have the inſpection of the river dee; it ſeems that 
he hoſpital of St. John Baptiſt, with the lands thereta belong- 
nz, were granted to the corporation immediately after the 
jeath or forteiture of one Roger Whitley (the maſter, to whom 
t had been granted by charter, of the 14th June, 12 Charles 
Il.) by this charter of Charles II. | | 
Then they ſhew that the new corporation claimed a right to 
his hoſpital, which they could only do under this charter of 
'harles II. from whence they infer, that of neceſſity that muſt 
ave been the charter which had been accepted by the corpa- 
nion. | 
They read an entry of an order of aſſembly, holden 13th 
d. 1698, at which the deputy recorder was preſent, where 
/ 2n enquiry after the lands granted to the hoſpital of Saint 
John Baptiſt, was directed to be made by him, and he was 
dered to receive the ſeal from lady Mainwaring. That en- 
| ſi was by this 
utter that this hoſpital was granted, after the death of Roger 
Yhitley, and, therefore, the date of this order is material, 
which was after the old corporation was revived, at which 
me (to be ſure) it would be conſiſtent, that they ſhould have 
renounced all connexion with the the new corporation and 
their Charter, ſuppoſing they (the old corporation) meant to 
vit that they were not bound by it. 
[ here is another order of aſſembly, upon the 19th Auguſt, 
1723, whereby the recorder was directed to apply to Jos 
Alainwaring for the ſeal of the hoſpital, and he was to be en- 
ulted with the charter granting the hoſpital to the city, I 
tink the expreſſion there, is extremely ambiguous, what 
"ater it was which he was to be entruſted with, and, whether 
| | | he 


— 
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he was to keep it in his cuſtody conſtantly, or only to ſhey i 
to lady Mainwaring, as his authority for demanding the ſea 
and every thing belonging to the hoſpital ; it is not at all un. 
likely, that it may be this charter of Charles II. becauſe if h. 
was to go to lady Mainwaring to ſettle this buſineſs, he mus 
carry ſome voucher with him, I don't know but that thi 
charter, which granted it to the corporation upon Mr. Whit. 
ley's 'death, was a proper voucher, however, that is for you 
conſideration. 

Some ſtreſs was laid upon the circumſtance of the hoſpitl 
having a ſeal, I can't ſay it ſtruck me, as being in the le: 
material, for moſt okedly this hoſpital came to the crown 
upon the diſſolution of the religious houſes, at which time, i 
is not at all unlikely, but that the maſter uſed this ſeal to hs 
| leaſes; the hoſpital was afterwards granted to Whitley, on 
the 14th June, 12th Charles II. and by the charter af 
Charles II. it found its way to the corporation eſtabliſhed by 
that charter: — It would therefore follow of courſe, if the re. 
venues of the hoſpital were granted to the corporation, that 
they would have a right to call for that ſeal, from the repre» 
ſentative of Mr, Whitlev. . | 

Mr. Hall being examined upon this ſubject, ſays, that the 
cotporation are at this moment in poſſeſſion of theſe hoſpital 
lands— that the fines go into the general treaſury, ſubject only 
to certain charitable purpoſes, which theſe revenues are devoted 
to- He ſays too, the corporation are indebted upon ſecurity, 
to the amount of 1600l. and pay 200l. a year, annuities, 

The object of this was to ſhew the importance of preſerving 
this corporation, which is in danger by the queſtion now n 
agitation 
Mr. Hall is croſs examined by the council for the plein. 
He ſays, he has been 23 years in the town clerk's office, bit 
not as principal, till laſt year; he recollects but one inte 
of the election of alderman, being otherwiſe than as now it 
ſiſted upon by the defendant, which was in the time of Qn 
Elizabeth, except ſuch inſtances as are afterwards laid, bat 
you by the plaintiff during Mr. Whitley's mayoralty, and tt 
two ſucceeding mayoralties ; he ſays that before this charter 
Charles II. there was a ſelect body, but he apprebends it vs 
differently compoſed, for that the ſheriffs peers were in 
liſts of the aſſembly, and that the ſheriffs were not part d * 
forty common- council- men at that time, whereas now ts 
are part; he ſays the ſheriffs were then choſen out of ® 
common-council- men, and that this reduced them to tht 
eight, and at the next meeting they uſed to elect two mort, 
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kat there were forty excluſive of the ſheriffs. He ſays he has 
no doubt of their having a common ſeal before this charter. 

As to a queſtion put to. him, whether the yeoman of the 
ntice has the ſame fees now as he uſed to have, he ſays he 
bes not know of any order to diſcontinue thoſe fees, tho' in 
{+ ſome have been diſcontinued ; and he hath received other 
2yments 3 he ſuppoſes that the order directing the aldermen 
named in the charter, who were not aldermen before, to give 
plate; and alſo the common-council-men under the ſame cir- 
camſlanees to the like, was becauſe the old ones had paid be- 
fore; and they were not willing to charge them twice. . 
He was aſked how it happens there were no proceedings to 
be found on the 3d year of James II, he ſays there is a blank 
leaf for the proceedings, why they were not entered, or what 
they were, he cannot ſay. 22 
lle ſays the portmote court, which by the charter of Charles 
Il, is directed to be before the mayor and recorder, is now 
holden conſtantly before the mayor alone; the mayor is aſſiſted 
by the recorder, but the records of the court, which determine 
who is the judge, ſtate it as a court held before the mayor 
only, He ſays he never knew of ny deputy recorder in his 
tim? till lately, when there was occaſion to appoint a deputy, 
and at that time he did all the buſineſs; he ſays there is no 
inſtance of a deputy mayor, The crown mote court is holden 
before the mayor; the ſeſſions before the mayor, recorder, and 
juſt.czs—that the mayor and recorder are the quorum. 

Oa the election of a mayor the courſe is, that the freemen 
reurn two aldermen; that there is no regard to their having 
ſerved the oJice of ſheriff within three years—that the mayor, 
reeyrder, and aldermen chooſe one of thoſe two; and that the 
let election was made in that manner, As to the election of 
Haaf, the courſe he ſays, is for the mayor to name the firſt 
[::r, and the freemen to chooſe the other; and that all theſe 
tans were made in the common-hall. 

You ooferve, with reſpect to both thefe elections, as he 
{ates the ulage to be, they differ totally from the directions of 
« carter of Charles II. and they correſpond pretty exactly 
au tae charter of Henry VII. | | | | 

tle ſays that he remembers one conteſt for the election of 
ict a poll, at which Mr. Amery (then a common-council- 
tec. He ſays the uſage is for the mayor to name the 
#vIer—wacreas the corcners are directed by the charter of 
ues Il, to be choſen by the ſelect, body. He ſays the 
Piel gets are appointed by the mayor—whereas the charter of 
l, dnects that they ſhall be elected by the mayor, 
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reſpecting the hoſpital lands, neither of which he has ſeen; | 
don't know what thoſe charters are. 


x = 
and ſele body, The mayor names the treaſurer, and dt 


leave-lookers—who are alſo directed by the ſame charter 
elected by the ſele body; they are 1 ſworn in before yi fendant;; t 


mayor, and another juſtice at leaſt, The ſheriffs are alway of this cha 


elected out of the common- council, but that the rotation vn the _— 
broke through, by one Mr. Corles ; but he thinks he wx; ou ; f 
common-council-man, though it was out of his turn to be pads | 
elected. He ſays the ſherifts hold the pentice court on Tuc. 2 
days, Thurſdays, and Fridays only; that freemen are alway wil _—_ 
returned for juries, except in the ſingle inſtance of coroner ve ex 

uries. 3 ; 
: He ſays there is a ſeparate ſeal for the hoſpital : He has hea made pr = 
of a charter of Oliver Cromwell's, and another of James 20. m—_ > 


beſe iſſues. 
part of the 
tacting you 


He ſays the title to freedom, is by birth or ſervitude, Thi 
obſervation upon which is, that the charter of Charles 2d, is 


gm to the citizens, by the title of inhabitants ; yet no inha- _ gk 
itant ever claimed a right to the freedom, under that charter, an alderman 
This is the whole of the evidence, with reſpect to this grand * be By 

4 111 


point, the acceptance of this charter either in whole or in pan. 
—You ſee the ſubſtance of it is, that the charter was accepted, 
and meant to be acted under, and to be the rule of their condud, 


deing made 
the ſubject, 


Undoubtedly during the reign of Charles 2d, they did not ſeem wy * 
to entertain any other idea, than to procure ſuch à charter Ke 15 b 

they (the perſons who were parties to it) could * from the den at i f 
governing power; they did procure it—they paid for it—they ks abe 


ſeemed extremely pleaſed with it. By a circumſtance which 


| LOG. 2 their right 
came out on the part of the plaintiff it appeared, there was a oy” 


" 
table erected over one of their buildings, ſtating that this wa kg yo 
an excellent charter, and acceptable to the town ; which atter- ons Fo he 

- wards, when the times turned, was pulled down; but however it 3 gl 
demonſtrated what the fenſe of thoſe perſons who took their offices On = 
under this charter at that time was; and there cannot be a doubt "Tin a 


but that this charter was accepted as far as it could be 9 4% bs the who 


perſous that afted under it. The evidence certainly ſhews, that bai 
| the old corporation, after it had got rid of all thoſe people wiv bs Bo 


were impoſed upon the city by the new charter, did take ſome Fram hate, 
23 5 


of the benefits which were granted by the new charter to thi poſition. 
corporation, particularly the hoſpital lands; and it does appel confeſſed or 
that the election of aldermen did continue to be (with 2 (mal or other, tj 


variation as to part of the time) conducted in the manner 0. 
reed by that charter. On the other hand to be ſure it i 
pears by the croſs examination of Mr, Hall, and alſo by ſors 


of the written evidence in the cauſe, even on the part of the & 


point of the 
council mei 
cepted, Or a 


ndant, = 
ic nd comme, 
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ſendant; that as to a vaſt many points indeed—as to the bulk 
of this charter, that they did not pretend to act upon it, from 
the moment that the charter 26th October, 4 James II. was 


eranted ; from that time there was an end of great part of 


Charles's charter; for it appears, that the mayor, ſheriffs, 
mutengets, coroners, in truth, all the officers at that time, 
with the ſingle exception of aldermen and common- council, 
were elected in a mode intirely different. It alſo appears, that 
the courts of the corporation were not held agreeably to the 
made preſcribed by that charter, except in a very few inſtances, 
during the ſhort period which I have mentioned. | 

This is the caſe on the part of the defendant with reſpect to 
veſe iſues. I may go on to ſtate the little evidence on the 
part of the plaintiff, applicable to theſe iſſues, without fdif- 
tratting your attention; for although it applies to others, there 
will be no queſtion upon them. 

As to the queſtion of Mr. Amery's qualification to be elected 
an alderman (having firſt been a common-council-man) and as 
to his admiſſion, a difficulty aroſe on account of that election 
being made in the pentice room; but upon farther diſcuſſing 
the tubject, though there was an order produced directing that 
all the public meetings ſhould be at the common hall, yet it 
was abandoned as a thing not tenable, unleſs it could be fol- 
lowed up by ſhewing, that in conſequence of holding the elec- 
ton at an improper place, ſome of the corporators had not due 
notice where to attend, and had therefore been defrauded of 
their right of election, in not attending at the due place; but 
tete is no queſtion about that; therefore there is no reaſon to 
coubt, if the mayor, aldermen, and common council, had a 
ge to cet, but that the defendant was duly elected. Here, 
tne:ctoce, the caſe was cloſed on the part of the defendant, 

On the part of the plaintiff, they have laid a pretty ſtrong 
foundation to object to this charter, for having been accepted 
in the whole, from what they have brought out by the croſs 
examination of the officer of the corporation, by which they 
bee ſhewn, that in a multitude of inſtances, it was ſo far 
from being accepted, that they had always acted in diametrical 
oppoſition to it; and it is certainly ſo, and in truth it ſeems 
confelled on the part of the defendant that now by ſome means 
vr other, the operation of this charter is reduced to the ſimple 
point of the election to the offices of aldermen and common- 
council.men, As to all the reſt, either by not having been ac - 
cepted, or as they ſay (though it was accepted) by the effect of 


$ lublequent charter, it is confined to the election of aldermen 
common council only, | : 


On 


( 2138 I 
On the part of the plaintiff, they go farther and flate t) 


you in general, that from the time this old corporation wx 
reſtored, (tho' there was a continual warfare in the place 
down almoſt to the preſent time, and though there has been 
great anxicty on one fide, to introduce a — of election, and 
on the other, to confine the- election to the ſelect body of al. 
dermen and cemmon- council) yet there ſeemed to be no ide: 
on either ſide, that it was poſſible to maintain the right f 
the ſelect body under this charter, but that they reſorted to 
other expedients, in order to do it, 

They (tate, that ſoon after the revolution, when Col, Whit. 
ley became mayor, he had influence enough toprevail on the ma. 
giſtrates to let in a popular election of aldermen and common. 
council-men in future, and there was a great ſtruggle upon 
the occaſion ; proteſts, applications, (by way of petition) to 
the privy council, mandamuſes, in ſhort a perpetual ſcere 
of conteſt and confuſion, for a great. number of years, but 
more particularly during the firſt ten or twelve years after the 
revolution, and they ſay, notwithſtanding many points were 
then inſiſted upon, yet that this charter ſeemed to have been 
by common conſent, thrown out of doors, as a ſort of thing, 
which nobody thought was to be heard of after the old corpo- 
ration had been reſtored. —I cannot but ſay, that, «s far 2 
the fact goes, they have gone a great way towards making out 
that caſe, | 

I will now ſtate the evidence to you in the order in which 
they produced it. | 

They firſt of all called a witneſs to a ſmall point in the cauſe, 
to endeavour to ſhew that the charter could have no operation for 
want of enrolment :—l have ſtated to you what I think upon 
that point, therefore I need not repeat the evidence with t- 
ſpe to it, Fr te; | | 

They then produced a charter of Henry VII. which gives 
very large power to this corporation, particularly providing 
tor the clection of aldermen, and common-council-men, d 
mayor, and of ſheriffs ; - and it is followed by a charter « 
Queen Elizabeth, ſupplying a defect in that charter of — 
VII. which had not provided for the caſe of a mayor or ſheri 
dying in their year of office, which occaſioned a difficulty, 
you will ſce by the evidence, preſently. 

After this charter of Henry VII. they produced a paper fron 
the books of the corporation, importing to be a liſt (in te 
7th of Henry VIII.) of twenty-four aldermen, and 3 grid 
many ether officers. The material point of it is, that thy 


were ſtated therein, to be aldermen, who had been cho 
| 's 
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o continue in office from a particular day, to a particular day, 


t for ene whole year. T hat charter directed that the aldermen 
* and other officers, ſhould be choſen yearly, and therefore 
i. azreeably to that charter, this entry imports, that at that time 
een N 


the election was in truth an annual election. 


1 They then ſtated a proceeding in quo warranto in the year 
1 1733—The ſuit was inſtituted againſt: the then mayor, ten 
* aldermen, and eighteen common-council-men, and it was to 
4, call upon them to ſhew by what authority they exerciſed the 
* the franchiſe of nominating and electing alder men excluſive of 
a the fteemen of the city. To this information they put in a 
Mt. plea, ſtating the charter of Henry 7th—a power of making bye 
0 Jaws contained therein; and a bye law of the 20 April, 10th 
80 Henry VIII, (chen not extant in writing) confining the elec- 
In tion to the mayor, aldermen and common council, and they 
/t juſtify the exerciſe of that franchi'e, by virtue of that bye Jaw, 
"i —There was an iſſue upon it, and it was found in favour of 
* the bye law and there the queſtion ended. 

the The obſervation upon it, as applied to this caſe, is this; that 
* whatever right or title the corporation may now claim; to an 
* election by the ſeleEt body, yet that it cannot be under the char» 
"hs ter of Charles II, as contended by the defendant ; for had that 
* charter been underſtood to be the right under which they could 
* claim, it is not to be believed that in the year 1733, when this 


corporation were exprelsly called upon, to account for their 
ich claiming ſuch a franchiſe, they ſhould leave the charter of 

Charles IId (comparatively of a modern date) then before their 
exes, which is expreſsly to the point, and that they ſhould reſort to 
the charter of Henry 7th, and then be obliged to ſeek for an 
unwritten bye law, in order to give a ſanction to this kind of 
ou election, by no means warranted by the letter of that charter, 
and which without a bye law, they could not have eſtabliſhed, 
conidering that charter of Charles 11d to be entirely out of the 


8 caſe, To be lure it is a pretty fair obſervation upon this pro- 
1 ceechng, that it could hardly be ſuppoſed to be the ſenſe of any- 
5 9 


body acquainted with this corporation in the year 1733, that 
they could ſupport themſelves under this charter of Charles 2d. 
It does io be ture ſeem, as if that was conſidered as a thing total- 
ly out of doors, after this reſtoring charter of James IId. 

nen is produced what they called law, dated 6 October, 25 
Henry 8th, wh-rein it is complained, that the mayor alone had 
teen upon himſelf to-appoint the common council men; there 
0u2ht to be 40 it was ſaid, and that when any of thoſe 40 died, 
de ought to be another elected by the mayor and his 
d:*thren; and that the mayor took upon himſelf to appoint, by 

| ; of | which 
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- which means very improper people got in, and therefore 
enact, that in future, they ſhall be choſen by the mayor, alder. 
men and the reſt of the common council, out of ſuch wiſe, di. 
creet and able commoners, as by them ſhall ſeem meet and con. 
venient. | | 
This ſeemed to have been a diſpute among the members « 
this ſele& body, to which the freemen certainly were no parties 
and to be ſure this bye law, made by the ſelect body in thi 
way, could hardly be inſiſted upon, as that which could give a 
ſanction to this mode of election for the future, nor does it 9 
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to the material point, with reſpect to their being common It appea 
council men for life. It only went to the mode of election, conſequene 
and therefore that bye law does not ſeem to have ever been in. and there i: 
ſiſted upon—in terms— as that which could ſupport this claim, hive a faint 
Indeed if it had, no uſe could be made of it, for the defendant had under 
in this cauſe, becauſe he has put his title vpon quite another luuful ene 
round, | It ſerves te 
Then they produced another bye-law, made at an aſſembly namely) t. 
upon the 3oth of May, 1567; when it was ordered, that in that which 
future the aldermen ſhould be holden to be choſen for life; that and it was 
on reſignation, or a vacancy, the mayor, aldermen, and com- under; ane 
mon- council- men, ſhould chooſe another: And Tit was 400 it, till ther 
ordered, that the mayor and recorder were, on the election din, Upon 20 
to rehearſe the names of the aldermen to the commonalty, that at firſt took 
they might elect two out of them to be put in nomination for large) dire, 
mayor. Mr. Hall ſtated, that there is ſomething of that (or mavor the « 
now practiſed ; that the recorder reports to the body at lage, You recoll, 
what has been done at three previous meetings, and that after charters ar 
he has made that report, then the commonalty at large choolt they ſhould 
two, and out of thoſe two the ſelect body chooſe one, ciicumſtanc 
The next piece of evidence was an exemplification of 2 de accepted, 7 
cree of the Star Chamber, of the 4th June, 38th. Henry 8, ſorce, 
1547; and it ſeems this decree proceeded upon a difficulty Upon gt 
which the corporation were got into, for want of a provilioa pccalioned- 
for the election of mayors and other principal officers, in tht c forty cc 
event of their dying before the charter day; and therefore tte hat that w 
deciee recites the letters patent of Henry VII. as the ground a Upon thi 
the conſtitution of Cheſter, the day of the election of a mayo! a the ſame 
being on Friday next after the feaſt of St. Dennis, and che Upon thi 
particular manner is ſtated, and, in truth, it is clearly berto e mayor, 11 
from the charter of Henry VII; then it ſtates, that by ti Upon thi 
death of one Holcrofte, the office of mayor became void, de. it that wa 
fore the charter day, and that great inconveniencies might 0. be ſmallne 


low for want of a ſucceſlor : It therefore ordains, that e les were 


citizens and commonalty ſhould, on the 11th of June the on of [her 
Next, 


s __ 


N 

bey next, repair to the common- hall, and there name two citizens 
Jer- of the twenty-four aldermen, of whom the aldermen and ſhe- 
dil. ifs were to chooſe. one to be mayor; and in the caſe of an 
on- equality of votes, the elder alderman's vote to be taken for 

two; the elder alderman is to admit and ſwear ſuch new mayor, 
; of WT :nd he was to continue in office till the enſuing charter day.— 
ties, This-recogniſes the charter of Henry V II. and the charter of 
this Queen Elizabeth alſo recogniſes it, and provides a regular 
ve 2 aa an eſtabliſhed conſtitution, which would reach the parti- 
90 cular caſe of a vacancy during the year. | | | 
mon It appears, in point of fact, that there was an election in 
ion, conſequence of that decree, and one Mr. Walley was choſen; 
in and there is a memorandum in the book, which ſeems to me to 
aim, hive a faint alluſion to this decree, and that the election was 
din: had under the authority of it. Whether the decree was a 
other l:wful ene and obligatory, or no, is nothing to the purpole : 

It ſerves to ſhew us what the ſenſe of the corporation was 
mbly namely) that they louked . to the charter of Henry VII. as to 
at in that which was to direct them in the manner of their electing ; 


| that audit was that Which created the difficulty they were then 


com- under; and it ſeems that there was a quiet election had under 
Allo , till there could be a more eſfectual proviſion by charter. 

Cay, Upon 2d July, 16th Eliz. there was an aſſembly (which we 
that at firſt took to have been a general aſſembly of the body at 


n for large) ditecting a proviſion to be made for 9 the 


t fort mayor the expence of obtaining the charter of Queen Elizabeth, 
large, You recollect there is an iſſue upon the queſtion, whether theſe 
alter charters ate in force or not? and to be ſure it was neceſlary 
-hoole they ſhould be accepted, in order to be in force; and theſe are 


cicunftances which go materially to both, — that they were 
accepted, and were underſtood, for a time at leaſt, to be in 
Jorce, 

Upon gth July, 1630, there was an election of a ſheriff, 
pecalioned by death, under that charter of Elizabeth, out of 
£ forty common-council- men; and there is reaſon to believe, 
hat that was a popular election by the body at large. . 


2 (to 
1 
Iculty 
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nd d Upon the 9th May, 1701, there was an election of a mayor, 
mays a the lame ſituation, by a popular election. 

id r Upon the 6th November, 1702, there was an election of 
ro ved mayor, in the ſame ſituation, 

y the Upon the 244 Sept. 1720, there was an election of a ſheriff, 
. be- 4 that was by the ſelect body—at leaft they ſuppoſe ſo from 
it fo!  \Imallacts of the number, tor not above four or five bur- 


v3 were preſent; and yet Mr, Hall ſeems to admit the elcc- 
of heritts, to be made by the body at large. 
| | Upon 
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Upon 22d April, 1743, there was an election alſo of 


ſheriff, upon death, by a very ſmall number, To be 
Mr. Thos. Fluitt was called for the purpoſe of ſtating to order havi 
you, that he had examined the freemen's books, of this cor. vacat, pro 
poration, from the year 1663 to 1683, a period of twenty The deper 
ears, in order to ſhew how many freemen had been admitted order of e 

in that time; and he, and another witneſs examined with bim, that the pr 


counted the number to be 217, | | | was at the 
They then call Mr, Wm. Wylde, in order to ſhew you hoy of amotion 
many of theſe freemen accepted the offer made by the charter drew upon 


of Charles II. to come in under the new charter. The me. followed ; 
thod of doing it, is by ſhewing how many in the year 168, fears were 
5, b, 7, and 8, were ſworn, as they ſuppoſe re-ſworn. began to be 
In the year 1684, there was one; in 1685, there were none meaſures fc 
| ſworn; in 1686, two; in 1687, eleven; in 1688, ſeven, not ſeem to 
There is ſome puzzle about it—whether that mark of their but rather 3 
being ſworn, applies to the circumſtance of old freemen com- perſons whi 
ing in as freemen under this charter; or whether it applies to f the vacat 
the circumſtance of freemen being ſworn into other offices, The nex 
The proſecutor's council obſerve, that with regard to one-in anuary, If 
particular (Sir Thos. Groſvenor) who is marked as being e of re!to 
ſworn, that he could not be re-ſworn in any other way ppears that 
as coming in as a freemen, he having been mayor before that { the corpe 
time, Eh EN . great numbe 
There was a difficulty in this part of the cafe, upon the nd who wet 
effect of the charter of Charles II. as to the te- admiſſion a df James thi 
theſe freemen—whether they were to come in without being eit old + 
te- ſworn. et Upon the 
The charter directs, that all new freemen ſhall take certain pears to be 
_ oaths upon their admiſſion ; and then ſays as to old freemen, Mr, Litel 
upon reaſonable requiſition, they may be, and ſhall be admit- ted b 
ted; but whether they are to be re-ſworn or no, is extremely Veen, fron 
doubtful on the words of the charter; and if. it had appeared, en of Chet 
that they had been re. ſworn, that would have been an evidence nd that the 


of it; but this may be collected from the examining of te nd common 


rolls, that there were no great number of them, who 0 uly elected, 
come in. | pon the rey 
Mr. Dealtry is called, and produces an order of the privy (placing, a 
council, of the 12 Aug. 1688, for the amotion of thoſe pet. ing made i; 
ſons who were put into office under the charter of Charles hace ; that t 
II, : | Pmmon-cou 
Mr. Litchfield (a clerk in the privy council office) ſays, be wa redre 
concludes from the entry in the council. book, that this ord | omas ( 
went out becauſe there is no vacat entered — it in th | appear th 
book, as is uſual where any thing has happened to prevent x | ” vr | 
order taking effect, 8 s; 


* 
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To be ſure, that is very looſe evidence indeed, as to the 
order having been put in force; the practice of entering a 
yacat, probably 2 upon the vigilance of the oſſicer.— 
The dependant inſiſts, that does not ſhew what became of this 
order of council; and indeed the ofticer ſeemed to intimate 
that the practice of entering vacat, was only where the order 
was at the ſuit of private perſons. Moſt probably this order 
of amotion was one of thoſe miſerable political ſtrokes, which 
drew upon that unfortynate prince, the conſequences which 
followed ; this was in Auguſt, 1688, before, as I ſuppoſe, his 
fears were alarmed, for it was in October following, that he 
began to be in a hurry about theſe corporations; and to take 
meaſures for reſtoring them. This amotion therefore, does 
not ſeem to me to be with a view of reſtoring them afterwards, 
but rather as a puniſhment, for it profeſſes to amove all thoſe 
perſons who had been put in before. As to the circumſtance 
f the vacat I don't lay any ſtreſs at all upon it. 

The next piece of evidence was, an act of aſſembly, of gth 
auary, 1688-9 {you fee in Oct. 1688, the charter of pardon, 
aud of reſtoration was given to this corporation) whereby it 
ppears that Street who was the mayor reſtored, was at the head 
the corporation, as mayor; and there are in this entry, a 
great number of the old corporators, who had been turned out, 
ud whowerereſtored undoubtedly in conſequence of this charter 
James the II. and they were then certainly in poſſeſſion again 
pf their old corporate rights. | 

Upon the gth of February, 1688-9, another aſſembly ap- 
pears to be holden before Street, the mayor. 8 1 


rtain - , 

men, Mr. Litchheld then produced, from the council office, a 
mite japer read before the privy council. It is a petition to the 
emelf Veen, from ſeveral perſons (citizens and common council- 


jen of Chelter) ſtating the conſtitution of the corporation, 


120 a that the ſelect body have a right of electing the aldermen 
Ae common- council; that they (the 1 having been 
0 elected, had been diſplaced by King James, and reſtored 

pon the revolution: and then they complain of a ſubſequent 
pin (placing, and of the election of common-council-men not 
le pet ing made in the way in which it had been accuſtomed to be 


jace ; that the votes of the greater part of the aldermen and 
pmmon-council, were refuſed to be taken and therefore they 


ys, be ay tor redrels, The truth of their complaint is certified by 
* ;” Thomas Groſvenor, and ſeveral other aldermen, It does 
in the t appear that any thing was done upon that; but there does 
vent u Neat that which explains this proceeding—for in the ſame 
To « (1693) there was an act of aſſembly, in which the pro- 


ceedings 
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ecedings had at the e court, before a gentleman who 
makes a diſtinguiſhed figure in this part of the hiſtory of this 
city (a Mr, Roger Whitley, the mayor) are nooks” From 
thence it ſeems, that Sir John Mainwaring and Mr, Booth 
preſented a petition, in the name of themſelves and a vaſt nun. 
ber of freemen, praying to be admitted to the benefit of their 
charter, in chooſing their common-council, according to the 
privileges thereby granted them. The freemen ſtate in this 
petition, that by their charter from Henry VII. they had power 
to Chooſe their ccmmon-council- men yearly, and that there is 
nothing in that or any other charter, to deprive them of thy 
privilege ; that having been kept ignorant of their right, ſe 
a long time the uſage had been otherwiſe, but that it then ws 
proper, for reaſons which they ſtate, to correct that uſage; 
they deſire to be admitted, therefore, to reſume thoſe rights u 
chooſe cummon=-council-men. A proteſt was delivered by 
Alderman Wilcocke, ſigned by himſelf and ſeventy- ſeven othe 
citizens, in which they juſtify the old practice, and ſuppoſe it 
to have been what had exiſted for ages paſt, ® _. 

Upon 5th June, in that year, an aſſembly was holden in the 
inner pentice, before the mayor and aldermen only; when th 
petition and proteſt were taken into conſideration ; and then 
the mayor, by the advice of his brethren, thought fit to con- 
form to the el. Aion of the common- council according to the 
charter; and, without particularly explaining in this order 
how that was to be, they, upon 12th June, 1693, appoint the 
election to be upon Thurſday the 15th. June following, vid 


two diſſentient voices only; and order a notice to be given to 
the citizens at large, that there would be a general aſſembly 


held for the election of thoſe officers. This general aſlendy 
appears to have been held upon the 15th of Face, before ti 
then mayor and commonalty, when two aldermen were |ikewik 
choſen, in the room of two deceaſed ; and there was a protdh 
at this time by twenty-ſix of the old aſſembly. 4 
Upon the 23d June, 1693, the pei ſons cleQted at this pops 
lar afiembly, were all ſworn. 2 25 | 
Then they produced the proceedings on a mandamus to 
ſtore ſeveral perſons to the office of common council wen U 
which they had been elected, according as they ſaid, to tle ap 
tom of the city. There was a return by the mayor and citizch 
of an election having been had under the charter of Henry is 
by the mayor and commonalty ; and it ſeems as if that retud 
had ſucceeded, for there were no farther proceedings upon 
Upon 2d January, 1693-4, that return was produced by 
mayor, at an aſſembly of the mayor, aldermen aud cons 
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council in the inner pentice r and directed 
the . ſeal to be put to it, which was dane 8 | 

There were on the 15 June, and 25 September, 1694; and 
on 15 June, and the 9 September, : hs popular elections of 
aldermen and common council, during all which time, Whitley 


continued mayor. 


Upon 12 June, 1696 (Whitley till continuing mayor) there 
was an order in the nature of a bye law, appointing 15 June, 
for the annual election of common council, except when it ha- 
pened on a Sunday, and then it was to be on the Gay following, 

Upon ꝙ October, 2695, two aldermen were choſen by a po- 
pular cle dien, on account of vacancies by the aldermen not 
ſigning the aſſociation. 

Upon 15 October, 1696, there was a ſtring of propoſals ſor 
regulating the election of aldermen and common council, in the 
form of a popular election. | 

They then produced from the privy council office, the petition 
of Roger Whitley (who had ſerved the office of mayor for four 
years before) wherein he ſtates, that having reſtored as he appre= 
hended, the conſtitution of the city by this popular election, in 
the room of the election by the (elect body, he complains, that tho⸗ 
the 15 June, had been appointed by a bye law for the purpoſe of 
proceeding to the election of theſe officers (no day being fixed 
in the charter) Bennett, his ſucceſſor held no election ; he com- 
plains of Bennett, for that, amongſt other things, Bennett 
puts in his anſwer to this petition, in which he ſtates the charter 
of Henry VII. and that there was a received conſtruction of 
this Charter, whether grounded upon an antient bye-law he did 
not know, by which the common- council-men were underſtood 
to be eleted, upon vacancies, for life; he excuſes his not 
holding the election upon the 15th of June, which was the 
great grievance complained of, and ſays, that in fact he did 
*ppoint the 23d of July, and upon that day made the election 
in 2 quiet manner; — therefore, he ſuppoſes there was no 
foundation for the complaint againſt him. | 

One cannot help 9 that the adviſers of Peter Ben- 
eit, who put in this anſwer, muſt have been a good deal at a 
loſd when they were ſtating it; and it could not be at that time 
ib ir idea, that they could defend themſelves under the charter 
of Charles II. for they ſtate, that it was a received conſtrue- 
uon upon their charters in general (whether grounded upon 
an antient byc-law, or no, he could not tell) that the common- 
council were to be elected for life That, to be ſure, is not 
de language of a man who underſtood he had a clear charter 
"gat, under which ſich election was to be ſupported—Cer- 

| ; U | certainly, 
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tainly, therefore, it inclines one to think, that as ſoon as the 
corporation was reſtored, they did conſider this charter of 
Charles II. as pretty much out of the caſe ;. for ſo ſoon after x; 
the year 1697, if they had underſtood it to have been accepted 
and acted under, they would hardly have talked in this ambigy. 
dus manner: It. certainly looks as if they were in the dark on 
what ground to put this election by the ſelect body, and that 
they did not think they could reſort to that charter. 
Upon the 23d July, 1697, there was an aſſembly, at which 
the popular election, ſtated by this 3 anſwer, wx 
had, In the mayoralty of William Allen, there is a new ſcene 
diſcloſed; during which, they make an order, at a genen 
aſſembly holden 23d July, 1698, reciting, that there had been 
an election of aldermen and common-council, by the ſele& 
body, till the year 1693, when there were attempts made to 
change it, and to convert it into an annual election of common. 
council, and to ele the aldermen alſo in a new manner; and 
they then agreed, that thoſe common-council-men who had 
heen choſen for life before 1693, and who were then removed, 
thould be reſtored ; and they agreed to chooſe other common. 
council-men for life, to make up the proper number: They 
confirm the clection of the aldermen and common, council; 
and they determine that they ſhall have the whole authority 
which they theretofore poſſeſſed. | Kr 4144s 
Now —— this order of aſſembly may at ſome future tine, 
be conſtrued into an act, which can ſupport this election in 
The ſelect body, is one thing—it may or may not—it is no! 
neceſſary ſor me to ſay any thing upon it at preſent ; but it 
cannot be applicable to ſupport the preſent defence in the 
manner, in which it is now inſiſted upon; and it is an add, 
tional circumſtance againſt that defence, as it ſhews—that even 
at that time, when they were conſidering the ſubject; and 
when they were agreeing that what was done in 1693, was it 
innovation upon the old right; yet they did not put it upon ttt 
charter of Chailes II. nor take the leaſt notice of it. 
The next evidence is an entry in the mayoralty of the fam: 
diſtinguiſhed gentleman (Mr. Whitley) containing an order t 
take down a table, which hung up in the pentice, ſlating, thit 
the new charter was an excellent one, and acceptable to tit 
town, 

If this evidence ſtood ſingly, I ſhould not have laid a gr 
deal of ſtieſs upon'it ; becaule it plainly appears there weie# 
that time great heats in this city; Mr. Whitley having gt 
poſſeſlion of it in a wonderful way, for 4 or 5 years togeth; 


and it might have been a party meaſure, though at the t 
| | | E 
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this table was put up it might expreſs their ſenſe of that char- 
ter; but the truth is, that it is but one among a great number 
of other circumſtances, all tending to the ſame point—not ac- 
knowledging the exiſtence, or any effect of this charter, from 
the time, that the old corporation were hiſt reſtored, | 
Then they read an entry of the 6th June, 1690, when there 
was a ſum of money ordered to be paid to Sir Wm, Williams, 
towards defraying the expences of the engroſſment of King 
James's charter, 8 8 b 

That was to ſhew that King James's charter was accepted 
by this corporation — There is no doubt about that, for the 
reaſons I ſtated before. | | 

They then produced the return of members for the city, in, 
the year 1690, which appeared to be ſig ned by the old freemen 
—That ſtanding alone would not be of much conſequence, 
for people often claim to vote at elections for members, wha 
zre not entitled, It ſtands upon a different ground often, and 
therefore thoſe freemen, if they had been regularly excluded 
by the judgment of ouſter, from all rights of the corporation, 
might itil] be the only perſons who could vote, I don't know, 
that by ry tr the corporation, the repreſentation of the 
eity would be deſtroyed ; therefore this piece of evidence does 
not ſeem to weigh much upon the ſubject. | | 

They then call Mr. Hall, in order to ſhew that the charter 
of refteration, by King James, was found among the city 


iu not muniments—ſtill farther to ſhew, that that charter was ac- 
but it cepted, | | I | | 

in the They then read an entry of the gth of Feb, 1688, which 
add contains a liſt of the common-council, who were teſtoted, 
— nd who acted immediately alter their reſloratiom at this aſſem— 


bly, There were fome vacancies, which they proceeded to fill 

up at that aſſembly. | | 
They then called Mr, Benjamin Handley, to prove he had 

been preſent at the election of mayors, by the citizens at large. 


CY 
< 


be ame In truth there was no queition about that. | | 
order 10 Mr. Wm. Hamil on was called to prove, that there was a 
ng, Un [contett for the eleciion of ſheriff; and that Mr, Amety, the 


deſendant, voted at that election . 8 
[ don't think much turns upon that, if he had even voted on 


J ore the popular ide ; for in all thefe borough diſputes people embark 
veel ca Citterent ſides, and engage with a great deal of waim.h— 
ding ge 1 little depends on waa: they do. Y i 
a Youu will be now to ſettle the t ue queſtion of right, be- 
the tie wien the putties; and I again tepea', tha: I ſhould have been 

5 4 t» have ſound, there having been ſo long an uſage (the 
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1 Fe. . . PA COA: A. Z Mr. Bearcroft. I beg your Lordſhip's pardon—I apprehend 


if you ſhould find, on a full and fair conſideration of it, that 
this charter of Charles II. was never acted upon, and conſidered 
das the rule for the conduct of this corporation after they wete 


order of council, I ſhould rather think, that the beſt thing 


James II. was accepted; that iſſue you will find, thereſore, 
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ocigin of which the ſelect body themſelves don't ſeem to be well 
ſatisfied of) I ſhould have been extremely well pleaſed, if I could 
have found a good ground, upon which this defendant could have 
ſupported himſelf, becauſe where there have been long uſages, it 
is fit, if poſſible, that they ſhould be — — for the fake t 
peace and quiet—that men's titles ſhould 'be at reft ; but how. 
ever, when they are canvaſſed, and ſpecific ground ſtated, upon 
which they are to be ſupported, that muſt be made out 
ſatisfactorily. 8 | | 
Now the ſubſtance of the caſe, upon which the defendant is 
to reit here, is, that this charter of Charles II. was accepted by 
the old corporation, and acted upon by that old corporation, at 
leaſt up to the extent of this election, and that therefore that is 
now to be the rule of their conduct. 


the iſſue to be, the acceptance by the citizens and i ; 

Court. I have ſtated my ſenſe of that to the jury; if I am 
wrong, it is now too late to be corrected, for I have made up 
my mind upon it. I certainly underſtand citizens and inhabitantt 
there, to mean the old corporation, —the perſons reflored by the 
charter of James II.—!I take that to be the true queſtion ; and 


reſtored, in this point, namely, the election of alderm:n— 
(tor beyond that there is no call to carry it)—if that ſhall be 
your opinion, I ſhall certainly recommend to you to find 4 
- verdict upon the firſt iſſue, in favor of the defendant. Upon 
the ſecond iſſue, in favor of the defendant. Upon the gth, 
6th, 7th, and 8th iſſues, in favor of the defendant. 

In that caſe, you will find a verdi& upon the zd, 5th, and 
gth iſſues, in favor of the plaiatiff; becauſe I cannot conceive, 
that this charter can be underſtood to be accepted in all it 

arts. 

With reſpect to the 10th iſſue, upon the notification of the 


can do is, to let that follow the fate of the other ; if you 
your verdict in favor of the charter of Charles II. that thes 
you ſhould find a verdict, that it was not ſufficiently ſignihed; 
on the contrary, if you find your verdict againſt the charte 
of Charles II. then you will find, that it was properly fignt- 
tied ; in order to exclude any farther queſtion upon it. 
With reſpect to the eleventh, it is clear, that the charter d 
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5 agrinit the charter of Charles II. you will find that atf 
xr the plaintiff, » e ode. 
e good to ignify to me, what your 
pinion is, with reſpect to the acceptance of the charter of 
harles II. and then the officer ſhall take down your verdict 
pon the other iſſues, conformably io that leading idea. 


1 


mi 
ereman faid,— My Lord 
the 


d to be bad,” 


7 


Verdict for the proſecutor, on the 2d, ch th, 1 th, * 
and 12th iſſoes.— Verdict 3% 5 kay nt nth, 


| | the defendant, on the 
remainder,—1ft, 26, 4th, 6th, 7th, and 8th | 


N. B. The like verdia was entered by conſent, in e.Ca 
of the King againſt Mr, John Mogk, ? as * 


» We find the 
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